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ERRATA 


The commentary on page 146 should be prefaced with a title 
heading, “Book Notes,” as it was a book note and not a book review. 


On page 79, line six, “a compromising rigidity,” should read 
“uncompromising rigidity.” 


On page 115, instead of footnote 13, should appear: 


™ Recommendation 12 of the Seconp Report OF THE SPECIAL COMMITTEE ON REVISION 
or Onto. Propate Laws or tHE Onro State Bar Association (Jan. 23-25, 1930), con- 
tains the following: 


“That an adopted child should inherit not only from but also through the adopt- 
ing parent. 


“It is the belief of the Committee that in enacting G. C. 8030 the Legislature in- 
tended that adopted children should have the right to inherit not only from but also 
through the parent, - 


Pursuant to this belief, in its third and final report, July 9-12, 1930, p. 132-33, this 
Committee drafted a proposed new statute which was later adopted by the Legislature 
and is now General Code, Section 10512-19. Concerning its proposed statute the Com- 
mittee commented: “This new matter is for the purpose of permitting adopted children 
to inherit not only from but also through the adopting parent.” 


*See note 3, supra. 


On page 139 the following footnotes should appear: 


®*L. E. Waterman Co. v. Modern Pen Co., 235 U. S. 88 (1914); Horlick’s Malted 
Milk Corp. v. Horlick’s Inc., 59 F. (2d) 13 (C. C. A. 9th, 1932), discussed in (1932) 7 
Wasn, L. Rev. 364, 


1 CoCa Cola Co. v. Carlisle ottling Works, 43 F. (2d) 101 (C. C. A. 5th, 1929). 
11 Atlas Manufacturing Co. v. Street & Smith Co., 204 Fed. 398 (C. C. A. 8th, 1913); 
Time, Inc., v. Barshay, 27 F. Supp. 870 (S. D. N. Y., 1939). 


12 Pep Boys—Manny, Moe and Mack v. Federal Trade Comm., 122 F. (2d) 158 
(C, C, A, 3rd, 1941). 
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The Warrant of Attorney to Confess 
Judgment 


Ropert M. HuNTER * 


The practice of executing a warrant of attorney to 
confess judgment is one of considerable antiquity. Prior 
to the time of our Revolutionary War, Blackstone in his 
Commentaries mentioned the practice in the following 
words, “And therefore it is very usual, in order to 
strengthen a creditor’s security for the debtor to execute 
a warrant of attorney to some attorney named by the cred- 
itor, empowering him to confess a judgment by either of 
the ways just now mentioned (by nihil dicit, cognovit ac- 
tionem or non sum informatus) in an action of debt to be 
brought by the creditor against the debtor for the specific 
sum due.”* The cognovit actionem referred to, was a 
written confession given by the defendant after process 
was sued out. The common term “cognovit note” is ap- 
plied to a promissory note containing a warrant of attor- 
ney to confess judgment. At one time such a warrant 

* Professor of Law, Ohio State University. 

*2 Cootry’s BLAcKsTONE (4th Ed. 1899) 1152. The quotation is found in 


Book III, p. 397, The Third Book of Commentaries was published in 1768, see 1 
CooLey, supra p. 1. 


(1) 
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would have contained an authorization to file a cognovit 
actionem. Hence the adjective “cognovit.” * 

It is customary to think of cognovit judgments in con- 
nection with negotiable promissory notes, and they are un- 
questionably more commonly encountered in that connec- 
tion than in any other.* The Uniform Negotiable Instru- 
ments Law provides that, “The negotiable character of an 
instrument otherwise negotiable is not affected by a pro- 
vision which **2. authorizes a confession of judgment if 
the instrument be not paid at maturity.” * This provision 
is a part of the statutory law of every state except South 
Dakota.° 

But aside from the question of negotiability the atti- 
tude toward the warrant of attorney to confess judgment 
varies from one state to another. In Ohio and many other 
states the warrant is very commonly used, and it is safe to 
assume that in such states more notes are issued which 


contain such a clause than do not.’ In addition to the 
above quoted provision from the Negotiable Instruments 
Law the Ohio General Code has a number of sections 
which make reference to warrants of attorney.’ This ex- 


* For instances of the use of the terms “cognovit judgment” and “cognovit 
note” see Bulkley v. Green, 98 Ohio St. 55, 59, 120 N. E. 216 (1918), and First 
National Bank v. Smith, 102 Ohio St. 120, p. 121, 130 N. E. 502 (1921). See 
Drose v. Balla, 181 Ind. 491, 499, 104 N. E. 851, 854 (1914), for common law 
distinctions. 

*See Swisher v. Orrison Cigar Co., 122 Ohio St. 195, 198, 171 N.E. 92 
(1930). 

* Section 5; Onro G. C., Sec. 8110. ; 

* BRANNAN’S NEGOTIABLE INSTRUMENTS Law (6th Ed. Beutel 1988) 7; no 
similar provision is to be found in the English Bills of Exchange Act 1882, 
after which the uniform N.I.L. was largely patterned, id. at 177. 

*See Swisher v. Orrison Cigar Co., 122 Ohio St. 195, 198 (1930) cited 
supra note 3. It has been said that approximately 82% of the banks of Penn- 
sylvania yse judgment notes. See Tanner, Uniformity of Judgment Notes, 
44 Dick L. Rev. 173 (1940). In at least a dozen other states they are more 
or less widely used. See Notes, cited infra n. &. 

* Onno G. C., Sec. 11597, “An attorney who confesses judgment in a case, 
at the time of making such confession, must produce the warrant of attorney for 
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plicit recognition of their validity is quite different from 
the attitude evidenced by statutory provisions in other 
states which declare them unenforceable or void.’ In still 
other states the use of the warrant seems to be practically 
unknown although not forbidden by statute.” 

The widespread use of the cognovit note in this and 


making it to the court before which he makes the confession; and the original 
or a copy of the warrant shall be filed with the clerk.” 

Sec. 11598, “A warrant of attorney to confess judgment, executed by a person 
in custody, in favor of the person at whose suit he is in custody, shall be of no 
force unless executed in presence of an attorney expressly named by the person 
in custody, and signed by him as a witness.” 

Sec. 11282, “When the action is rightly brought in any county, according to 
the provisions of the next preceding chapter, a summons may be issued to any 
other county, against one or more of the defendants, at the plaintiff’s request; 
but no maker or acceptor, or if the bill be not accepted, no drawer, of an 
instrument for the payment of money only,. shall be held liable in an action 
thereon, except on a warrant of attorney, in any county other than the one in 
which he, or one of the joint makers, acceptors, or drawers, resides or is 
summoned.” 

Sec. 11139, “The ‘oregoing provisions shall not prejudice or affect securities 
given, or liens obtained in good faith, for value, but judgments by confession on 
warrants of attorney rendered within two months prior to such assignment, or 
securities given within such time to create a preference among creditors, or to 
secure a pre-existing debt other than upon real estate for the purchase money 
thereof, shall be of no force or validity as against such claims for labor, in 
case of assignment, to the extent above provided.” 

* See Ann. “Constitutionality, construction, application, and effect of statutes 
invalidating powers of attorney to confess judgment or contracts giving such 
power.” 111 A.L.R. 1407; Note, Validity of warrant of attorney to confess 
judgment. (1938) 16 Tex. L. Rev. 585; Note (1931) 44 Harv. L. Rev. 1275, 
1277. From these notes it would appear that warrants of attorney are void or 
their use seriously restricted by statute in the following states: Alabama, Flor- 
ida, Georgia, Indiana, Iowa, Kentucky, Louisiana, Mississippi, Missouri, New 
Jersey, New York, New Mexico, Tennessee, Texas, Virginia, Washington. 

For an example of drastic legislation intended to discourage the use of 
cognovit notes see Burns Inp. Stat. ANN. 2-2904, 5 and 6, and comments 
thereon in Farabagh and Arnold, Commentaries on the Public Acts of Indiana, 
(1927) 111; The Cognovit Note Act (1929) 5 Inv. L.J. 98; Gavit, The Indiana 
Cognovit Note Statute (1929) 5 Inv. L.J. 208; Ogden, Negotiability of Judg- 
ment Notes (1928) 3 Inv. L.J. 695. 

* See e.g. First Nat. Bk. v. White, 220 Mo. 717, 120 S.W-. 36, 182 Am. St. 
Rep. 612 (1909) ; Utah Nat. Bk. v. Sears, 18 Utah 172, 44 Pac. 882 (1896) ; 
Farquhar & Co. v. DeHaven, 70 W. Va. 738, 75 S.E. 65, 49 L.R.A. (N.S.) 956 
(1912) ; see also cases cited in Ann. 40 L.R.A. (N.S.) 956. 
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some other states would seem to demonstrate that it is a 
device which has distinct advantages. One wonders that the 
warrant of attorney has not been more widely utilized in 
connection with other forms of written contract. In some 
jurisdictions statutes limit its use to certain named instru- 
ments." In other jurisdictions, including Ohio, there is 
no restriction found in the statutes. Isolated instances 
appear indicating the use of warrants of attorney in leases 
and other instruments." In Pennsylvania and Illinois, 
judging by the number of reported cases, it seems to be a 
common practice to include a cognovit clause in a lease 
whether of real or personal property.” The advantage 
thereby given the lessor in taking judgment for overdue 
rent is apparent. Since lessors are in much the same posi- 
tion as payees of notes in being able to dictate the terms of 
their contracts it is surprising that the cognovit clause has 
not been inserted in leases more frequently than it has. 
Warrants of attorney are also being used to a considerable 
extent in connection with conditional sales contracts." 

The standard forms of cognovit clause authorize “any 
attorney at law to appear in any court of record,” or “in 
any court of record in Ohio,” or “in any court of record in 
the United States,” and to confess judgment. Certain 
questions are raised by the use of such language. Could 
any person other than an attorney at law be authorized to 

” See United Finance Corp. v. Peterson, 208 Wis. 104, 241 N.W. 337 
(19382) ; Roman Auto Co. v. Miller, 5 Boyce (Del.) 586, 95 Atl. 654 (1915). 

“In Mithoff v. Columbus Lodge, K. of P., 7 Ohio N.P. 630, commented 
upon in 34 W.L.B. (1895), a cognovit clause in a lease was upheld. At the 
present time cognovit clauses appear in certain leases and similar instruments in 
effect in Columbus. 

* See Baldwin v. Amer. Motor Sales Co., 309 Pa. 275, 163 A. 507 (1932) ; 
Beers v. Fallen Timber Coal Co., 307 Pa. 261, 161 A. 409 (1932) ; Gen. Realty 
Co. v. Gold, 298 Pa. 260, 142 A. 279 (1928); Hyman v. Anschicks, 270 III. 
App. 202 (1933) ; Richman v. Monrath, 266 Ill. App. 1 (1932). 


*™ See Ann. Validity and effect of cognovit or warrant of attorney to confess 
judgment is conditional sale contract, 89 A. L. R. 1106. 
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so appear and confess judgment? While no Ohio cases 
have been found which involved warrants authorizing 
others than attorneys to confess judgment, cases in other 
states have upheld such warrants.“* In Pennsylvania as 
early as 1806 provision was made for the prothonotary en- 
tering judgment on a note containing a warrant of attor- 
ney without the agency of an attorney or even the neces- 
sity of filing a declaration.” 

If the warrant, as is usual, limits the authority to ap- 
pear in “a court of record,” this would limit the holder in 
Ohio to filing his petition in the common pleas court or a 
municipal court. Each municipal court act makes the court 
thereby created a court of record. Except for the com- 
mon pleas court other courts of record in this state 
would have no jurisdiction in such matters.** The amount 
involved would determine whether the petition might be 
filed in a common pleas court or in any given municipal 
court. If the amount of the confessed judgment would be 
$100 or less the common pleas court would have no juris- 
diction.” If the amount exceeded the maximum jurisdic- 
tion of the particular municipal court, the common pleas 
court would be the only possibility.* Between $100 and 
the maximum limit of the municipal court resort to either 
the common pleas or municipal court would be possible. If 
the warrant, departing from the usual form, purported to 
authorize confession in any court, whether of record or 
not, the result would be probably no different in this state. 

“3 FREEMAN, JUDGMENTS (5th Ed. 1925) 2722. 

* See Klein, The Entry of Judgment by Confession on Promissory Notes, 
32 Dick. L. Rev. 191 at 194 (1928). 

“The original jurisdiction of the Supreme Court and Courts of Appeals 
fixed by Onto Const. Art. VI Sections 2 and 4 respectively does not include 
such litigation. The Probate Court has not such jurisdiction since it is not 
included in the enumerated classes in Onto Gen. Cope, Sec. 10501-53. 

* Ouro G. C., Sec. 11215 and 10226. 


* Except for another municipal court with a maximum jurisdictional limit 
in excess of the amount claimed. 
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It was held many years ago by the Supreme Court’ and 
since reaffrmed by a court of appeals” that the jurisdic- 
tion of a justice of the peace is so limited that he cannot 
render judgment under a warrant of attorney. 

A warrant which attempts to authorize appearance “in 
any court of record in United States,” or “in Ohio or else- 
where” raises a rather difficult problem if exerc’sed in a 
state other than that of execution. In some states such 
authorization would be given effect and judgment permit- 
ted pursuant thereto.” Some of the inferior courts in 
Ohio have looked with disfavor on a warrant purporting 
to grant authority to confess judgment in a state other 
than that in which it was drawn.” The Ohio Supreme 
Court has not been required to decide the question.” A 
court in a state which has a policy opposed to warrants of 
attorney to confess judgments will nevertheless give effect 
to a judgment so confessed in another state in which the 
judgment is valid.” 

Questions arise as to the parties who may execute valid 
warrants of attorney to confess judgments. It was the 
rule at common law that an infant’s power of attorney 
was void.” In those states which generally recognize the 

* McCleary v. McLain, 2 Ohio St. 368 (1863). 

* City Loan and Sav. Co. v. Kyler, 50 Ohio App. 390, 393, 198 N.E. 508, 
18 Abs. 29, 2 Ohio Op. 303 (1984). 

™3 FREEMAN, JupGMEeNts (5th Ed. 1925) 2717, citing Pirie v. Stern, 
9 Wis. 150, 65 Am. St. Rep. 103, 72 N. W. 370 (1897), (The case is Pirie v. 
Conrad in 72 N.W. 370). 

* Davis v. Packer, 8 Ohio C.C. 107 (1894); McCure v. Bowles, 5 Ohio 
N.P. 327, 5 Ohio Dec. (N.P.) 288 (1898). 

* See Ann. Judgment entered in sister state under a warrant of attorney to 
confess judgment, 40 A.L.R. 441, Suppl. in 89 A.L.R. 1508. 

™ See Ann. Constitutionality, construction, application and effect of statutes 
invalidating powers of attorney to confess judgment or contracts giving such 
fower, 111 A.L.R. 1407 at 1408, and Ann. Judgment entered in sister state 
under a warrant of attorney to confess judgment, 40 A.L.R. 441, Suppl. in 89 


A.L.R. 1508. 
3 FreEMAN, JUDGMENTS (5th Ed. 1925) 2708. 
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validity of warrants of attorney to confess judgment, such 
a warrant executed by an infant is generally considered 
void although there is some doubt whether it is not merely 
voidable.* An executor, administrator, guardian or other 
fiduciary authorized to make promissory notes in his rep- 
resentative capacity would certainly not be precluded from 
including a cognovit clause in any such note.” 

Before a judgment by confession is rendered against 
an individual it must clearly appear that he has authorized 
such a judgment. Hence judgment can not be taken 
against an indorser where he has not signed a warrant of 
attorney although his indorsement appears on the back of 
a note containing such a warrant signed by the maker.” 
One of the most common statements made by courts in 
dealing with warrants of attorney is to the effect that they 
must be strictly construed and that the authority given 
must be strictly pursued.” Consistent with this idea it has 
sometimes been held that a warrant which is joint in form 
would not permit judgment against one of several joint 
makers without the others, although there are authorities 
to the contrary.” In Ohio it seems to be established that 
death of one joint maker will prevent entry of judgment 
against the others,” 

A partner may successfully attack a judgment against 
the partnership where the partner who signed the warrant 

* See Ann. Infant's appointment of agent, and acts of agent thereunder as 
void voidable, 31 A.L.R. 1001, 1017. Metzger v. Zeissler, 18 Ohio N. P. (N.S.) 
49 (1912) ; 31 C.J. 1008. 

*3 FREEMAN, JupGMENTS (5th Ed. 1925) 2707. 

* Schuck v. McDonald, 58 Ohio App. 394, 399, 16 N.E. (2d) 613, 12 Ohio 
Op. 233 (1938). 3 Freeman, Op. Cit. supra n. 25 at 2746. 

* Spence v. Emerine, 46 Ohio St. 433, 21 N.E. 866, 15 Am. St. Rep. 634 
(1889) ; Cushman v. Welsh, 19 Ohio St. 536 (1869) ; 3 Freeman, of. cit. supra 
n. 25 at 2756; 23 Onto Jur., “Judgments,” 738. 

*” See Ann. Warrant of attorney to confess judgment signed by two or more 
as joint, or several, or joint and several, 89 A.L.R 403. 


* Hoffmaster v. McKelvey Co., 88 Ohio St. 552, N.E. (1913) ; Saulpaugh v. 
Born, 22 Ohio App. 275, 154 N.E. 166 (1925). 
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of attorney had no authority to do so. However the part- 
ner signing the firm name is bound by the judgment so 
taken.** While a corporation may execute a valid warrant 
of attorney to confess judgment the authority of the officer 
or agent purporting to represent the corporation must be 
expressly given or clearly implied from authority so 
given.” 


Where judgment is sought on a cognovit note executed 
in another state a difficult problem of conflict of laws is 
raised.” Authority may be found for applying the law of 
any one of several different places in determining the va- 
lidity and effect of the warrant.* The law of the residence 
of the maker, of the place of contracting and of the forum 
have each been suggested in one or more cases as prefer- 
able.*” It seems that the most frequently prevalent rule is 
that applying the place of performance when judgment is 
sought there.** In case it is sought in a state other than 
that designated as the place of payment of the note, the law 
of the forum would be preferred.” 

When judgment on a cognovit note has been rendered 


"3 FREEMAN, op. cit. supra n. 25 at 2711; Hurshman, Power of a Partner 
to Confess Judgment against the Partnerships in Pennsylvania, (1914) 62 U. 
Pa, L. Rev. 621; see McAlpin Co. v. Finsterwald, 57 Ohio St. 524, 544, 49 
N.E. 784 (1898) ; Pace v. Pace, 57 Ohio App. 281, 13 N.E. (2d) 578, 10 Ohio 
Op. 455, 26 O. L. Abs. 213 (1936). 


* Ibid. See also 23 O. Jur. 749. Ann. Personal liability to other barry to 
contract of member of firm without authority, attempts to bind the firm, 
4 A.L.R. 258, 262. 

*3 FREEMAN, op cit. supra n. 25 at 2713; sce First Nat. Bk. v. McKinney, 
16 Ohio C.C. 80, 85 (1898) ; Manley v. Mayer, 68 Kan. 377, 75 P. 550 (1904); 
Note (1928) 16 Geo. L. J. 495. 

* See RESTATEMENT, ConFLict or Laws (1934) Sec. 332, 343, 344, 347. 

* See cases cited in Note, Jurisdictional rule concerning judgments con- 
fessed under warrant of attorney, (1934) 3 Brook. L. Rev. 236. 

* Ibid. 

* Ibid. 3 FREEMAN, op. cit. supra n. 25 at 2723. 

* First Nat. Bk. v. McKinney, 16 Ohio C.C. 80 (1898) ; 3 FREEMAN, op. cit. 
supra n. 25 at 2724. 
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in a state which recognizes the validity of such judgments, 
it will be enforced in the courts of another state although 


the policy of the latter is opposed to taking such judg- 
ments.*” It is generally held that the full faith and credi* 
clause of the Federal Constitution” extends to cognovit 
judgments as well as to others.** When suit is brought in 
a state which prohibits or seriously restricts cognovit 
judgments to enforce such a judgment taken in another 
state it sometimes happens that there is a failure of proof 
as to the laws of the other state with reference to warrants 
of attorney.’ In such situations two conflicting presump- 
tions have been resorted to. A court in a state in which 
warrants of attorney are not recognized may uphold a 
cognovit judgment of a sister state indulging in the pre- 
sumption that such judgment is fully justified under the 
law prevailing at the place of its rendition.“* On the other 
hand the presumption has been made that the law of the 
other state is similar to that of the state of the forum and 


“ Cook v. Brown, 346 Mo. 281, 140 S.W. (2d) 42, 128 A.L.R. 1396 (1940) ; 
Carroll v. Gore, 106 Fla. 582, 143 So. 633, 89 A.L.R. 1495 (1932); Ann. Judg- 
ment entered in sister state under a warrant of attorney to confess judgment, 
40 A.L.R. 441, Suppl. in 89 A.L.R. 1503. But see Baldwin Bldg. & L. Assoc. 
v. Klein, 136 Misc. Rep. 752, 240 N.Y.S. 804 (1930), holding that Pennsylvania 
cognovit judgment against a New York resident was not conclusive in New 
York. Note (1930) 30 Cor. L. Rev. 739; Bernard & Gloeckler Co. v. Baker Co., 
(1932 Tex. Civ. App.) 52 S.W. (2d) 912; Note (1933) 11 Tex. L. Rev. 246; 
Note (1900) 51 Cent. L. Jour. 265. 

“U.S. Consrt., Art. IV, Sec. 1. 

“Note, Full faith and credit for judgments confessed by attorney, (1931) 
44 Harv. L, Rev. 1275 and authorities cited supra n. 40. 

“The problem is somewhat affected by the state of the law relating to 
judicial notice of the laws of other states. In a third or more of the states laws 
have been passed requiring such judicial notice. See Hallen, Uniform Evidence 
Acts (1939) 6 O.S. L.J. 25, at 38. The Uniform Judicial Notice of Foreign 
Law Act, in modified form, was adopted in Ohio in 1989. Ox1o G.C. 12102-81 
to 37; 118 O.L. 678. 

“ Hastings v. Bushong, 252 S.W. 246 (Tex. Civ. App. 1923). 
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the judgment held void because it would have been void in 
the latter state if taken there.“ 

The Ohio Supreme Court“ refused to recognize as 
valid judgments entered by a prothonotary in Pennsyl- 
vania upon cognovit notes not yet due although under the 
law of Pennsylvania such judgments before maturity are 
permissible.*’ Presented with the same problem the New 
York Court of Appeals took the other view. Although 
cognovit notes are not favored in New York, the court 
said that a cognovit judgment entered before maturity in 
Pennsylvania would be valid in New York because such 
judgments were permitted not only by the law of Penn- 
sylvania but by that of every other country where judg- 
ments by confession are permitted.“ 

From the cases the following rules as to the termina- 
tion of the authority contained in a warrant of attorney 
may be gathered; 


(1) The power to confess judgment being a part of a 
contract in which rights are conferred is not rev- 
ocable by the signer assuming that he was ca- 
pable of making the contract.“ 

(2) The power is terminated by the death of the 

signer and in the case of joint signers by the death 
of either.” 


“* McNair v. Underwood, 55 Okla. 585, 155 Pac. 553 (1916); Harn v. Cole, 
20 Okla. 553, 95 Pac. 415 (1908). 

“Spier v. Corll, 33 Ohio St. 236 (1877). 

* Ann. 40 A.L.R. 441, cited supra n. 40 at 451. 

“ Teel v. Yost, 128 N.Y. 387, 28 N.E. 353, 13 L.R.A. 796 (1891). It should 
be stated that such notes are non-negotiable even in Pennsylvania. See Klein, 
Entry of judgment by confession on promissory notes, (1928) 32 Dick. L. 
Rev. 191 at 193, citing Milton Nat. Bank v. Beaver, 25 Pa. Super. 494 (1904) ; 
and Hoverter v. Consedine, 82 Pa. Super. 294 (1923). Long prior to the adop- 
tion of the Negotiable Instruments Law a similar view was expressed in the 
famous case of Overton vy. Tyler, 3 Pa. 346 (1846). See also Tanner, Uniform- 
ity of Judgment Notes in Pennsylvania, (1940) 44 Dicx. L. Rev. 173 at 177. 
“3 FREEMAN, op. cit. supra n. 25 at 2724; 23 Onto Jur., “Judgments,” 741. 
“Ibid; Hoffmaster v. McKelvey Co., 88 Ohio St. 552, 106 N.E. 1061 














ONO peers 


SOE th ne OER ETI ESS SL TY ea 














TE A me RM ETH LE ROI oop 





WARRANTS OF ATTORNEY 11 


(3) A discharge in bankruptcy granted to the signer 
terminates the prior authority to confess judg- 
ment.” 

(4) Subsequent insanity of the signer does not ter- 
minate the authority.” 


There is some confusion in the cases as to whether the 
warrant of attorney executed as part of a note is a power 
coupled with an interest. 

The statement by the Ohio Supreme Court® that it is 
a power coupled with an interest and cannot be revoked by 
the maker nor by his insanity has been criticized by the 
court of appeals in Schuck v. McDonald.“ It is there 
pointed out that the United States Supreme Court held in 


(1913) ; Saulpaugh v. Born, 22 Ohio App. 275, 154 N.E. 166 (1925) ; Schuck 
v. McDonald, 58 Ohio App. 394, 16 N.E. (2d) 619, 12 Ohio Op. 233, (1938) ; 
Comment (1938) 12 U. Cin. L. Rev. 613. Ann. Death or incompetency of 
principal as affecting existing power of attorney to confess judgment, 44 A.L.R. 
1310. Compare, RESTATEMENT, AGENCY (1933) Sec. 139 (1) “Unless otherwise 
agreed, a power given as security is not terminated by: (a) revocation by the 
creator of the power; (b) surrender by the holder of the power, if he holds for 
the benefit of another; (c) the loss of capacity during the lifetime of either the 
creator of the power or the holder of the power; or (d) the death of the 
holder of the power, or, if the power is given as security for a duty which does 
not terminate at the death of the creator of the power, by his death.” Compare, 
National Bank v. Jerko, 25 Ohio N.P. (N.S.) 445, at 452 (1925) “This court 
has had before it in the past a number of cases in which the payee, named in 
a cognovit note such as this but not with the same warrant of attorney but 
one which unquestionably was valid in this state, died and the court has held 
in each instance that the personal representative of the payee could not take 
advantage of th warrant of attorney but that jurisdiction over the defendant 
could only be acquired by either this issuing of summons or the voluntary 
appearance of the defendant. No one has seemingly seriously questioned the 
correctness of this holding.” 

"23 Onto Jur., “Judgments,” 741, citing Dye v. Bartram, 5 O. Dec. 
(Rep.) 508, 6 Am. L. Rec. 355 (1877). 

" Swisher v. Orrison Cigar Co., 122 Ohio St. 195, 171 N.E. 92 (1930); 
23 Ox10 Jur., “Judgments,” 741. 

* Ibid. 

“58 Ohio App. 3%, 16 N.E. (2d) 619, 12 Ohio Op. 233 (1988), cited 
supra n. 50. See also Comment (1938) 12 U. Crn. L. Rev. 618, Note (1931) 
$ So. Cautr. L. Rev. 315. ; 
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Hunt v. Ronsmaiser” that the power of attorney there in- 
volved was a naked power. The court of appeals took the 
same view with regard to the warrant of attorney in a cog- 
novit note. It held the power terminated upon death of 
the maker and distinguished the Swisher case on the basis 
of its involving insanity rather than death of the maker. 
Quotation is made from a Pennsylvania case Spencer v. 
Reynolds,” that “It is not a power coupled with an inter- 
est, but it is a power which has grown up under our com- 
mon and statute law, which the defendant cannot, by any 
act of his, revoke.” 

The procedure for vacation of cognovit judgments in 
Ohio is similar to that which applies to vacating other 
judgments. During the same term of court at which the 
judgment is rendered the proper procedure is by motion 
and in such case the court has broad discretion in the mat- 
ter of setting aside the judgment.” For purposes of pre- 
serving priority of lien the order of vacation is suspended 
until the determination of the merits following an order of 
vacation.” The Supreme Court has held that the require- 
ments of the statute pertaining to vacating judgments ren- 
dered at a former term need not be followed where motion 
to vacate is made at the same term.” 

At a subsequent term the procedure is to file a petition 
in the original action, cause summons to be served on the 
plaintiff who need not plead to the petition. The petition 
should contain one or more of the grounds for vacation 

"21 U.S. (8 Wheat.) 174, 5 L. Ed. 589 (1823). 

“9 Pa. County Ct. Rep. 249 (1890). 

"First National Bank v. Smith, 102 Ohio St. 120, 180 N.E. 502 (1921) ; 
Edge v. Stuckey, 40 Ohio App. 122, 178 N.E. 210 (1931). 

Ps a First National Bank v. Mullen, 7 Ohio N.P. (N.S.) 318 at 331 


“First National Bank v. Smith, 102 Ohio St. 120, 180 N.E. 602, (1921), 
cited supra n. 57. 
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enumerated in the statute” and also the defense which will 
be relied upon if the judgment is vacated.” The court 
must try and decide upon the grounds to vacate or modify 
before trying or deciding upon the validity of the defense.” 
One of the grounds for vacating or modifying a judgment 
after term is, “For taking judgments upon warrants of 
attorney for more than was due the plaintiff, when the de- 
fendant was not summoned or otherwise legally notified 
of the time and place of taking the judgment.” It has 
been held that this ground is applicable only where the de- 
fendant is objecting to the amount of the judgment and 
not where he contends that no judgment in any amount 
should be rendered.“ This holding has not been questioned 
in later cases although another statement in the court’s 
opinion needs to be read in the light of a subsequent Su- 
preme Court pronouncement. This statement is as fol- 
lows: “The better practice as I regard it, is to require the 
defendant moving for vacation to proffer with his motion 
an answer duly verified, setting forth his defense which 
answer should be not merely a general denial of the peti- 
tion, but should aver facts showing non-liability.” “ 

The Supreme Court case referred to involved the ac- 
tion of a common pleas court in suspending a cognovit 
judgment and giving leave for filing of a defense to the 
note without such a showing as is required for vacating a 
judgment rendered at a former term. The court of ap- 
peals affirmed the judgment of the lower court and the 
case was certified to the Supreme Court as being in conflict 

“ Onto G. C. Sec. 11681. 

“Ouro G. C. Sec. 11687. 

“Onto G. C. Sec. 11636. 

“Onto G. C. Sec. 11631. 


“ Metzger v. Zeissler, 18 Ohio N.P. (N.S.) 49 (1912). 
© Ibid. at 55. 
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with another court of appeals case. The Supreme Court™ 
recognized as a wholesome rule the practice of requiring 
the same sort of showing for vacating a judgment at term 
as is required for vacating after term. It held, however, 
that with or without such a general rule in effect, the court 
may not be limited or concluded in exercising its discretion- 
ary control during term to the method of procedure out- 
lined in the statute for vacating at a subsequent term.” 

In a court of appeals opinion the following statement 
is found: “This court has frequently held, where a mo- 
tion to vacate a judgment is filed, that the presentation of 
a valid defense is sufficient ground for vacating the judg- 
ment and that a refusal to do so is an abuse of sound dis- 
cretion.” With this in mind a study was recently made 
in Franklin County Common Pleas Court.” In a period 
of approximately eighteen months from August 1937 to 
February 1939 a total of 3510 civil cases were filed. 500 
cases or 14.2 per cent of all the cases filed were those in- 
volving cognovit notes. 

Considering now the 500 cognovit judgments, in 343 
of them execution in the form of fi-fa orders” were issued 
to the sheriff and 235 times certificates of judgment” were 
issued. Very often both were used but in 157 cases no at- 


“First National Bank v. Smith, 102 Ohio St. 120, 180 N. E. 502 (1921), 
cited supra n. 57. 

* Accord: Edge v. Stuckey, 40 Ohio App. 122, 178 N.E. 210 (1981), cited 
supra n. 57. Contra: City of Cincinnati v. Archiable, 4 Ohio App. 218, 21 Ohio 
C.C. (N. S.) 582 (1915). 

@ Resnick v. Paryzek, 23 Ohio App. 327, 154 N.E. 350 (1926). This was a 
default judgment. 

” Mr. John M. Bowsher of the Columbus Bar made the study in the spring 
of 1941 while he was a student in the College of Law. The procedure followed 
was to commence with cases filed long enough before the study to allow suffi- 
cient time for the parties to have followed up the judgment. Two years was 
taken as an adequate period and working backwards from that starting point 
all cases were noticed until a total of 500 cognovit note cases had been studied. 

™ Onto G. C. 11653 et seq. 

"Onto G. C. 11656, 
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tempt was made to acquire a lien. This should not be 
taken to indicate that all of these judgments were worth- 
less, as the facts prove otherwise, for in 12 of these cases 
satisfaction was had, in whole or in part. 

In 162 of the cases in which execution was issued the 
sheriff was able to find property of some kind belonging 
to the debtor, but 36 of these levies were returned unsatis- 
fied “‘on account of prior liens,” and in 40 cases the writ 
was marked “returned for want of time.” And in 52 in- 
stances execution was ordered by plaintiff’s attorney to be 
returned without any levy being made. 

There were proceedings in aid of execution” in 68 
cases and of this number 11 were applications for appoint- 
ment of a receiver. In 128 cases, 25.6 per cent of the 
total, the judgment was paid in whole or in part and some- 
times these payments were made a considerable length of 
time after the judgments were taken. Although the study 
was commenced about two years after the date of the 
judgment of the most recent cases included in the study, 
it is likely that in some cases collection of unpaid judg- 
ments may yet take place. 

Usually it,is a simple matter to secure a judgment 
where a person has a warrant of attorney to confess judg- 
ment; and since there is also machinery for setting aside 
such judgments, it is of practical value to gain some idea 
of how often such machinery is employed and how often 
the judgment is set aside. 

The study revealed that in only 26 cases, 5.2 per cent, 
was any attempt made to have the judgment set aside. Of 
this number 22 were motions to vacate and 4 were peti- 
tions. In 17 of the cases the judgments were set aside and 
in only two of them were the motions or petitions over- 


ruled. Two of the motions have never been ruled upon 


"Onto G. C. 11768 et seq. 
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and in five cases settlements were made and the cases dis- 
missed without a ruling by the Court on the motions. In 
the instances where the judgments were set aside, some- 
times the cases were settled and dismissed, and in about 
half of them they proceeded to trial. Two of the trials 
resulted in verdicts for the defendant but in the others the 
plaintiffs again got verdicts and judgments, usually for 
the amounts of the original judgments. 

Thus, it would seem that the warrant of attorney to 
confess judgment is a useful device when out of five hun- 
dred cognovit judgments only two were turned into ver- 
dicts for the defendants. It is not surprising that there is 
evidence of thought being given toward the extension of 
the device to other areas than those in which it has been 
customary heretofore. 
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The Wagner Act: It’s Legislative 
History and It’s Relation to National 
Defense 


RALPH S. RIce* 


It is proposed in this article to explore the legislative 
history of the National Labor Relations Act* with two 
purposes in mind: first, that an objective basis may be 
laid for a dispassionate examination of the legislation it- 
self and the conduct of the Board under the law; and 
second, that on the basis of such legislative history a judg- 
ment may be made as to the proper position this legislation 
ought to assume in an economy devoted primarily to the 
expedition of national defense. 

While controversies regarding the administration of 
the Act have quite recently received attention in legal 
periodicals,’ action by Congress on the adoption of amend- 
ments to the Act, urged by the so-called Smith Committee’ 
and adopted by the House at the end of the 76th Session, 
now appears unlikely. 

But the nation is now at war. In preparation for de- 
fense efforts during the past months, the impact of em- 
ployer-employee relationships upon the public welfare has 

* Professor of Law, Washburn College of Law, Topeka, Kansas. 

*49 Srar. 449 (1935). Generally also called The Wagner Act. 

* E. g., Smith, The National Labor Relations Act: Abuses in Administra- 
tive Procedure, (1941) 27 Va. L. Rev. 615 and Murdock, The National Labor 
Relations Act: Should the Act be Amended? (1941) 27 Va. L. Rev. 633. 

*A committee appointed in the House of Representatives to investigate the 
Act and the Board, consisting of Representatives Smith of Virginia (Chair- 
man), Murdock of Utah, Routzohn of Ohio, Healey of Massachusetts, and 
Halleck of Indiana, authorized by H. R. 258, 76th Cong. 2d Sess. (July 20, 


1939). For a report of the majority of the committee, see H. R. Rep. No. 
1902, 76th Cong., 3d Sess. (1940). 
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been more and more keenly called to the attention of all the 
people by recent labor disputes affecting the production 
of materials vital to the national defense program. Here, 
as in the analysis of the Act and the National Labor 
Relations Board, the discussion has not been insulated 
from the play of emotional factors invariably present in 
a conflict between individuals whose views of the public 
welfare as affected by labor economics are as divergent as 
antithetical developments in the general social inheritance 
of the disputants can make them. 

It is of course clear that war time legislation regarding 
labor disputes is inevitable and legislation already passed 
by the House, limiting the right to strike,“ and proposed 


*On December 3, 1941, debate was begun in the House on Rep. Vinson’s 
bill, to which reference is made infra, H. R. 4198. (87 Cong. Rec. 9604, 77th 
Cong. Ist Sess.) Rep. Ramspeck offered an amendment providing for a cooling 
off period of 60 days and non-compulsory mediation (Jbid., at 9609), and Rep. 
Smith offered a substitute to the amendment (set out in full, Jbid., at 6909) 
which in substance provided for a thirty day waiting period, a freezing of shop 
organization in its status at the time of the passage of the bill, and prohibiting 
violence and intimidation in strikes. The amendment was formerly introduced 
as H. R. 6149. The House voted to substitute the Smith amendment for the 
Ramspeck amendment by a vote of 182 to 143 (Jbid., at 9636) then to substi- 
tute the amendment for the Vinson bill which was agreed to without objection 
(Ibid.) and passed the bill as thus amended by a vote of 229 to 158 (J/bid., at 
9637). A number of bills dealing with the subject had previously been intro- 
duced : 

Cf. E. g., S. 683, by Sen. Ball, introduced on January 31, entitled “Defense 
Industry Conciliation Act of 1941”, making it mandatory that defense industry 
employee representatives and employers negotiate adjustment of labor problems 
and conditions whenever either party gives notice of such desire. If settlement 
fails, no lockout is permitted until ten days after the director of the United 
States Conciliation Service has an opportunity to bring the dispute to settlement. 
The director may notify the President if he makes no progress in settling the 
dispute and the President may appoint a special mediation board. See also, 
H. R. 2850 and H. R. 4139, by Representative Vinson, introduced on January 
29, 1941, prohibiting strikes or lockouts until after investigation and report 
by Naval Defense Adjustment Board and the National Mediation Board 
prohibiting the employment of Communists and Nazis. Cf. H. R. 10707 and 
H. R. 10708, 76th Cong. 3d Sess. relating to a twenty-four hour limit in defense 
strikes cited by Pressman, Sabotage and National Defense, (1941) 54 Harv. 
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legislation for a Model Sabotage Prevention Act,’ em- 
embraces not only a consideration of amendatory legisla- 
by previous labor legislation. The problem now presented 
embraces not only a consideration of amendatory legisla- 
tion to the Act to foster more amicable employer-employee 
relationships under normal conditions, but also a consid- 
eration of the public interest in timely and effective so- 
lution of problems of labor economics in so-called de- 
fense industries. As our national cisis grows more and 
more acute, further examinations of the Act with a view 
to restating its purpose and its scope are inevitable. And 
it seems now imperative in determining the course to be 
followed in the future with respect to the National Labor 
Relations Act and the Board, to examine the full scope 


L. Rev. 632, 642. Numerous other bills concerning defense production have also 
been introduced to regulate activities of labor. 

On January 6, 1941, Rep. Hoffman introduced a bill (H. R. 1403) making 
it unlawful to induce another to pay anything as a condition precedent to em- 
ployment in the National Defense program; and on January 10, 1941, he in- 
troduced a bill (H. R. 1814) making it unlawful for any person to require 
persons supplying services or materials affecting national defense to be a mem- 
ber of a union or to pay any money to such organization. On March 17, 1941, 
he introduced a further bill (H. R. 4040) to provide that where strikes or picket 
lines interfered with the production of defense materials the Federal Bureau 
of Investigation should hold an election of the striking employees to determine 
whether the strike should continue; if the majority voted to discontinue the 
strike, then the Army officials were to take the necessary measures to assure 
employees the right to pursue their usual employment. On March 31, 1941, 
Rep. Ford introduced a bill (H.R. 4223) whereby those inciting or participat- 
ing in strikes against the United States in defense production units would be 
held guilty of treason and punishable by 25 years imprisonment or death. 

On April 7, 1941, Senator Reynolds introduced a Joint Resolution (S.J. 
64) prohibiting any labor organization from having as an agent or officer any 
person not a citizen, or who within the preceding two years had been a Fascist, 
a Nazi, or Communist, or who had lost his citizenship rights or was ineligible 
to hold public office. 

A discussion of the propriety of such legislation is set out in Labor and 
National Defense, A compilation by the Twentieth Century Fund, at 121, f 
(1941). 

*See Warner, The Model Sabotage Prevention Act, (1941) 54 Har. L. Rev. 
602, fF. 
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and extent of the statute as revealed by the complete his- 
tory of the legislative process leading to the enactment of 
the law. 

The legislative history of the Act will not, in itself, 
prove much. But an understanding of such history with 
all the complex interplay between various individuals and 
groups seeking to strengthen or emasculate the Act ought 
to furnish an essential ingredient in a sound basis for 
determining the proper direction for proposed changes in 
legislative control of employer -employee relationships. 
How can Congressman Smith so completely condemn, or 
Congressman Murdock so heartily endorse the conduct of 
the Board under the Act unless it is first clear what Con- 
gress wanted to have done and to leave undone? And 
without such knowledge how can we explore the potentiali- 
ties of the Act in a new crisis or ascertain the part it 
ought to play in the new labor economics arising from the 
exigencies of national defense, when and if a new approach 
to labor problems becomes imperative? In a general exam- 
ination of the entire controversy we can hardly do less 
than follow the investigations of legislative intent as con- 
ducted by the Supreme Court in specific matters concern- 
ing the provisions of the Act and the duties of the Board.” 
Since criticisms have principally been aimed at the pro- 
cedural aspects of the work of the Board, it may be advis- 
able to examine particularly the actual intent of Congress 
as to methods to be employed in the implementation of the 
Act. What Congress approved then it may not now en- 
dorse; if so, amendments may be enacted. But until the 
attitude of the entire legislative branch is shown to have 
changed, it seems probable that the courts will ascertain 

*E.g., National Labor Relations Board v. Pennsylvania Greyhound Lines, 
Inc., et al., 303 U.S. 261 (1938) ; National Labor Relations Board v. The Falk 


Corporation, 308 U.S. 453 (1940); American Federation of Labor v. National 
Labor Relations Board, 308 U.S. 401 (1940). 
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the purpose of Congress from the materials developed 
concomitant with the passage of the Act. The Board 
itself ought to do no less; and commendations and criti- 
cisms of the Act or the agency should be made from a 
frame of reference bottomed at least in part upon an 
understanding of the legislative intent. 


FEDERAL LABOR LEGISLATION BEFORE THE NATIONAL 
INDUSTRIAL RECOVERY ACT 


Any chronicle of the history of this legislation would 
be incomplete without reference to the legislation which 
preceded it, for frequent reference was made during the 
legislative process to analogous problems presented by stat- 
utes previously enacted relating to labor. Such investiga- 
tion must, of course, be here limited in extent. 

Following the Pullman strike, Congress in 1888 author- 
ized the President to appoint a commission to make inves- 
tigations and reports in railroad strike controversies.’ As 
a result of the recommendations of the commission, the 
so-called “Erdman Act’? was passed in 1898 ° including 
provisions that no employee should be forced to relinquish 
his right to associate with the other employees for the 
purpose of collective bargaining.’ A permanent mediation 
board was created in 1913,” and in 1916, employment of 
railroad employees was limited to an eight hour day.” In 
1920, a bi-partisan Railroad Labor Board was created and 
authorized to hold hearings and issue decisions. No power 

*25 Srart. 501 (1888). 

*30 Strat. 424, Sec. 10 (1898). 

* Both state and federal legislation making so-called yellow dog contracts 
punishable criminally, was later held unconstitutional, however, in Adair v. 
United States, 208 U.S. 161 (1908) and Coppage v. Kansas, 236 U.S. 1 (1914). 

38 Strat. 103 (1913). 


"39 Stat. 61 (1919) amending 34 Star. 1415 which limited employment 
as a safety measure to 16 hours. 
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of enforcement,‘ however, was granted to the Board. The 
later failure of the National Industrial Recovery Act, 
where no effective power of enforcement existed, was fore- 
shadowed in the ineffectiveness of this Act, which was 
amended in 1926. Without examining the provisions of 
the Railroad Labor Act of 1926* in detail, it may be noted 
that the Act required recognition of the principle of col- 
lective bargaining, forbade interference of either employer 
or employee with the rights of the other, and provided for 
voluntary arbitration between the parties. The constitu- 
tionality of the Act was upheld in 1930," and the statute 
was broadened in 1934.” 

Mr. Leiserson, formerly chairman of the National 
Mediation Board, and presently a member of the National 
Labor Relations Board, has characterized the provisions 
of the Wagner Act as substantially similar in purpose and 
effect to those of the Railway Labor Act.” 

The history of the National War Labor Board has 
already received detailed consideration elsewhere.” Briefly, 
the Board seems to have arisen rather more from the 
necessities of intelligent distribution of man-power through 
the industries than as a policing agency to insure amicable 


*41 Stat. 470 (Sec. 304 of Transportation Act (1920) ). 

“44 Stat. 577 (1926). 

“ Texas and New Orleans R. R. v. Brotherhood of Ry. & S. S. Clerks, 281 
U.S. 548 (1930). 

*48 Strat. 1185 (1984). 

** VERBATIM RECORD OF THE PROCEEDINGS OF THE House COMMITTEE IN- 
VESTIGATING Labor Boarp AND WaGNER ACT, p. 3, testimony of W. M. Leiser- 
son, on Dec. 11, 1939, hereinafter referred to as “House Hearings”. Note also 
that: “Congress, in enacting the National Labor Relations Act, had in mind 
the experience in the administration of the Railway Labor Act, and declared that 
the former was an ‘amplification and further clarification of the principles’ of 
the latter. Report of the House Committee on Labor, H.R. 1147, 74th Cong., 
Ist Sess., p. 3.” National Labor Relations Bd. v. Pennsylvania Greyhound 
Lines, Inc., et al., 8303 U. S. 261 (1988). 

* Hoague, Brown, and Marcus, Wartime Conscription and Control of 
Labor, (1910) 54 Har. L. Rev. 50, at 53-61. 
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settlement of employer-employee disputes’*; and the en- 
abling legislation provided for the enforcement of awards 
of the National War Labor Board by permitting the Fed- 
eral Government to take over the industries themselves.” 
The War Labor Conference Board, predecessor of the 
National War Labor Board, emphasized as one of the 
policies to govern relations between workers and employers 
in war industries that: 


The right of workers to organize in trade unions and to bargain 
collectively through chosen representatives is recognized and af- 
firmed... 

This right shall not be denied, abridged, or interfered with by the 
employers in any manner whatsoever. 

Employers shall not discharge workers for membership in trade 
unions, nor for legitimate trade union activities. 


The War Labor Conference Board further suggested 
at Section 4: 


... The workers, in the exercise of their right to organize, shall 
not use coercive measures of any kind to induce persons to join 
their organizations nor to induce employers to bargain or deal there- 
with. 


As hereafter appears, the legislative history of the 
National Labor Relations Act makes it clear that the Act 
was conceived solely for the purpose of protecting em- 
ployees against employers, thereby insuring equality of 
bargaining power. Nothing in the Act or in the proceed- 
ings pending its adoption placed any restriction upon em- 


* Ibid., and see NATIONAL War Lasor Boarp (Bull. No. 387, Bur. Lab. 
Stat., U. S. Dept. Lab.), at p. 32, wherein this suggestion is emphasized as a 
part of the “Principles and Policies to Govern Relations between Workers and 
Employers in War Industries for the Duration of the War” laid down by the 
War Labor Conference Board. 

. * NationaL War Lazor Boarp, ibid., see letter of President Wilson, at 
¥ 2 

* Ibid. at p. 82. 

™ Ibid. 
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ployees in their use of ‘‘coercive measures of any kind to 
induce persons to join their organizations nor to induce 
employers to bargain or deal therewith.” Hence, it seems 
doubtful that the principles approved by the Board in 1917, 
are, as suggested by Congressman Murdock, “exactly the 
principles of the National Labor Relations Act.” 

In 1932, the Norris-La Guardia Act®* was passed, 
which stated the policy of the government to protect the 
employee in his right to bargain collectively and further 
provided that “he have full freedom of association, self- 
organization, and designation of representatives of his own 


choosing...” The Act itself limited the use of injunc- 

=“At the Conference on Labor Law and Labor Legislation, J. Warren 
Madden, Chairman of the National Labor Relations Board, who presided, told 
the audience that the principles on which the War Labor Board was set up in 
1917 were exactly the same as those on which the National Labor Relations 
Board is based. ‘It is therefore unthinkable,’ he said, ‘that these principles be 
voided or subverted under the present drive for national defense.’”’ Report of 
the Proceeding of the Conference, 3 Nat. Law. G. Q. 116 (1940). Cf., also, 
Rep. Murdock, The Defense Emergency and the National Labor Relations Act, 
ibid., at 86, 89. 

*47 Strat. 70. 

*The entire section relating to the purpose of the Act is revealing on the 
question of the development of Congressional consciousness of the necessity 
of assistance to labor in employer-employee relationships. The section reads 
as follows: “In the interpretation of this Act and in determining the jurisdic- 
tion and authority of the courts of the United States as such jurisdiction and 
authority are herein defined and limited, the public policy of the United States 
is hereby declared as follows: 

“Whereas under prevailing economic conditions, developed with the aid of 
governmental authority for owners of property to organize incorporate and 
other forms of ownership association, the individual unorganized worker is 
commonly helpless to exercise his freedom of labor, and thereby to obtain ac- 
ceptable terms and conditions of employment, wherefore, though he should be 
free to decline to associate with his fellows, it is necessary that he have full 
freedom of association, self-organization, and designation of representatives of 
his own choosing, to negotiate the terms and conditions of his employment, and 
that he shall be free from the interference, restraint, or coercion of employers 
of labor, or their agents, in the designation of such representatives or in self- 
organization or in other concerted activities for the purpose of collective bar- 
gaining or other mutual aid or protection; therefore, the following definition 
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tions by employers in labor disputes and made the so-called 
“yellow dog” contract unenforceable in the federal courts.” 


THE Laspor PROVISIONS OF THE NATIONAL INDUSTRIAL 
RECOVERY ACT 


The first comprehensive attempt by Congress to regu- 
late labor relations on behalf of all employees in businesses 
throughout the country was embodied in Section 7 (a) of 
the National Industrial Recovery Act.” As has been noted 
elsewhere,” there was substantially no discussion of the 


of, and limitations upon, the jurisdiction and authority of the courts of the 
United States are hereby enacted.” 

* For a further general discussion of the history of the labor legislation, 
see Lanpis, CASES oF Lasor Law, Chapter I (1934), and Macruper, A Half 
Century of Legal Influence upon the Development of Collective Bargaining, 
(19387) 50 Harv. L. Rev. 1071. Senator Wagner eloquently described the de- 
velopment of labor law in presenting the National Labor Relations Act to 
Congress. 79 Cone. Rec. 7565, ff. (1935). A brief summary of labor legisla- 
tion in the United States is found in Lien, LaBsor Law Aanp ReEtAtTions, Chap- 
ter 1 (1938). 

*48 Srar. 195 (1933). Section 7 (a) recognized the right of labor to bar- 
gain collectively free from employer interference and prohibited so-called “yel- 
low dog” contracts. It further provided for the establishment of wage-hour 
provisions in the industrial codes to be adopted by agreement of employers 
and employees if possible, but if no agreement could be had the codes were to 
be imposed by order, and enforced as other codes. The entire National In- 
dustrial Recovery Act was passed with almost unprecedented speed. The bill 
was introduced as H.R. 5755 and referred to Representative Doughton, as chair- 
man of the House Ways and Means Committee. It was favorably reported 
on May 23, 1983, without substantial amendment as to the labor features of 
the Act (although broadened in a minor way by the adoption of a suggested 
amendment of Mr. William Green), and was debated and passed the House as 
so amended on May 26, 1933. It was sent to the Senate and was favorably 
reported by the Senate Committee on Finance with one amendment regarding 
the labor provisions of the Act, which amendment was rejected by the Senate. 
Other amendments were adopted, and the bill was sent to joint conference on 
June 10, after passage by the Senate. The conference report was agreed to by 
the House on June 10, and by the Senate on June 18. The bill was signed by 
the President and became law on June 16. See 77 Conc. Rec. 4062, 4878, 4406, 
4996, 5425, 5638, 5701, 5861, 6198 (1983). As to earlier history of the Bill, 
see 77 Conc. Rec. 311. See also, as to history of the bill H. R. Rep. No. 159. 
73d Cong. Ist Sess. (1933). 

* Lorwin AND Lusnic, Lapor RELATIONS Boarp, (1985) p. 37. 
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labor provisions of the Act in the House.” The sponsor 
of the Recovery Act in the House confessed ignorance of 
proposed amendments to Section 7 (a), dealing with labor 
problems,” and the subject was not discussed in the de- 
bates. Except for a limited discussion in the Senate re- 
garding the status of “company unions”*” and support of 
such organizations by employers,” on a proposed amend- 
ment apparently authorizing such support,” there was little 
debate in either branch of Congress on the labor provisions 
of the Act. 


* There were, however, some statements made which called the attention 
of the House to the fact that Sec. 7 (a) served an independent purpose relating 
to trade unionism as well as its primary purpose relating to recovery. See 
Lorwin AnD LuBNic, supra note 27, at 38, and 77 Conc. Rec. 4360 (1933) 
wherein the following colloquy during the House debate is related: 

“Mr. Lambeth: A little while ago the gentleman from New York [Mr. 
Wadsworth] said that this bill spells the end of individualism in America, 
meaning, I suppose, rugged individualism. Does the gentleman from Massa- 
chusetts agree with me that the kind of individualism it seeks to end is ‘ragged’ 
uN a A a ere 

“Mr. Connery: Yes. I certainly agree with the gentleman. This bill will 
end ‘ragged’ individualism by providing decent wages and outlawing ‘yellow 
dog’ contracts and sweatshop conditions.” 

*77 Conc. Rec. 5695 (1983). 

* The term “company union” is used to designate a group of employees 
which is dominated or to which support is given by the employer, as dis- 
tinguished from an “independent union”, existing free from employer inter- 
ference or domination, but not affiliated with a national labor organization. 

™ See Lorwin & LuBNIG, supra note 27, dt 3944 as to the growth of com- 
pany unionism before the Recovery Act. 

” Cf., ibid. at 43-4. The amendment was reported favorably by the Senate 
Committee as follows: 

“Section 7 of the bill sets forth certain conditions that must be contained 
in each code of fair competition or agreement. Among these is the condition 
that employees shall have the right of organization and collective bargaining 
through representatives of their own choosing and shall be free from interfer- 
ence, restraint, or coercion of employers of labor or their agents in designating 
representatives or in self-organization or in other concerted activities for the 
purpose of collective bargaining or other mutual aid or protection. Your com- 
mittee has inserted a proviso in section 7 (a) indicating that it is not intended 
to compel a change in existing satisfactory relationships between employees and 
employers.” (Italics supplied.) Sen. Rep. No. 114, 78d Cong., Ist Sess. (1933) 
2,3. The amendment was eliminated before final passages of the Act. 
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It is unquestioned that the purpose of the Act was 
fundamentally economic. As stated by the former chair- 
man of the Labor Advisory Board of the National Re- 
covery Administration,” the Act sought, incidentally, to 
eliminate undesirable trade practices, and primarily, to 
stimulate consumption of all products by reducing unem- 
ployment (through shortening hours) and raising the pur- 
chasing power of labor (through increases in wages).™ 
It would appear that the only reason for the provisions of 
Section 7 (a) was to make it impossible for the industrial- 
ist to take advantage of the employees while the nation 
followed the road to industrial recovery, conduct which 
might thereby engender further disruption of the economic 
system. To this end, a ceiling over hours and a floor under 
wages was imperative, and such ends might best be secured 
by the active participation of employee groups, unhampered 
by employer domination, in conferences looking toward the 
solution of industrial problems, especially those relating 


* America’s Recovery ProcraM (1934); contribution by Leo Wolman, 
pp. 89-90. 

“The Recovery Act itself set forth the correlation between the purely 
economic provisions of the Act and those relating to labor, in the manner fol- 
lowing : 

“Section 1. A national emergency productive of widespread unemployment 
and disorganization of industry, which burdens interstate and foreign commerce, 
affects the public welfare, and undermines the standards of living of the Amer- 
ican people, is hereby declared to exist. It is hereby declared to be the policy 
of Congress to remove obstructions to the free flow of interstate and foreign 
commerce which tend to diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of industry for the purpose of 
cooperative action among trade groups, to induce and maintain united action of 
labor and management under adequate governmental sanctions and supervision, 
to eliminate unfair competitive practices, to promote the fullest possible utiliza- 
tion of the present productive capacity of industries, to avoid undue restriction 
of production (except such as may be temporarily required), to increase the 
consumption of industrial and agricultural products by increasing purchasing 
power, to reduce and relieve unemployment, to improve standards of labor, and 
otherwise to rehabilitate industry and to conserve natural resources.” (Italics 
supplied.) 48 Star. 195 (1933), 
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to wages and hours. That such was the philosophy of the 
Act is also apparent from Sections 3 (a) and 7 (a) which 
gave the President directory power over wage and hour 
agreements of employer and employee. It was intended 
that such powers would be supplemented, and the principles 
of the Act made effective, by active employee participation 
in formulating such agreements.” 

Senator Wagner, sponsor of the Recovery Act as well 
as the later Act generally designated by his name, also 
described the labor provisions of the Recovery Act as pri- 
marily economic.” 

It has been suggested that the Recovery Act accelerated 
acceptance of the theory that labor problems were a proper 
subject for consideration by the Federal Government,” laid 
a foundation upon which subsequent administrative agen- 
cies built in implementing later legislation,” stimulated 
organization activities and raised wages,” and gave the 
worker a sense of security in negotiations with the em- 
ployer.” 

* The purpose of the Act and the temper of the legislators is indicated in 
some degree by the other bills introduced at the same session of Congress, the 
titles of which aptly illustrate their purpose; e. g., S. 1555 introduced by Sen- 
ator Walsh “To encourage planning in industry by permitting controlled co- 
operation and protecting agriculture, labor and consumer and to supplement 
the powers of the Federal Trade Commission”; H.R. 5801 by Representative 
Hoeppel “To add to the purchasing power of the nation and to uphold and sup- 
port the President in his declaration for a restoration of wages to meet the 
rising commodity price levels, and for other purposes.” 

Another bill, H.R. 5664, on the same subject matter as H.R. 5755 was 
referred to the House Committee on Ways and Means on May 17, 1933, and 
never was reported out. See 77 Conc. Rec. 3610. 

* Hearings before Committee on Education and Labor on S. 1958. 74th 
Cong., Ist Sess. (1935) p. 35. 

™ Twentieth Century Fund, Lasor anp GOVERNMENT, p. 355 (1935). 

* LorwWIN AND LusNic, Lasor RELATIONS Boarps, p. 457 (1935). 

* Mrs anp MontTcoMErRy, LAsor’s PROGRESS AND PROBLEMS, pp. 356-375 
(1939) ; Wolman, Accomplishments of N.R.A. in Labor Legislation, (1935) 


25 Am. Las. Lec. Rev. 38, 41. Prof. Millis is now Chairman of the Board. 
“ Hearings, supra, note 36, statement of Charlton Ogburn, then General 















































THE WAGNER ACT 29 


Yet there was complete unanimity of opinion during 
the Committee hearings and the Congressional debates on 
the Nationa! Labor Relations Act, that effective enforce- 
ment of Section 7 (a) of the National Recovery Act had 
broken down. Mr. Biddle, Chairman of the Board under 
Public Resolution 44, testified that it had been substantially 
impossible to enforce Section 7 (a),“* a conclusion shared 


‘by Charlton Ogburn* and William Green,“ respectively, 


General Counsel and President of the American Federa- 
tion of Labor. The Senate Committee on Education and 
Labor, after considering the evidence adduced at the hear- 
ings on the National Labor Relations Act, stated, as a 
preliminary to its report on that Act, that the “Govern- 
ment’s promise in Section 7 (a) stands largely unful- 
filled,’’** while the House Report stated that the Act pro- 
posed to make a “serious” effort to enforce the mandate 
of Section 7 (a). Senator Wagner, speaking on the 
National Labor Relations Act in the Senate, asserted that 
Section 7 (a) had failed, quoting Biddle and General Hugh 
Johnson, Administrator of the Recovery Act.“ Represen- 
tatives Connery,’ Witherow,” and Truax,“ among others, 
emphasized the failure of the section during House debates 
on the Act. 

The breakdown of Section 7 (a) having been earlier 
perceived, the forerunner of the present National Labor 
Counsel, American Federation of Labor, at 151; Bearp AND BEarp, AMERICA 
tN Mip-Passace, p. 521 (1989). 

“ Hearings, supra, note 36, at 93. 

* Tbid., at 149-151. 

* Ibid., at 101, 102. | 

“Sen. Rep. No. 573. 74th Cong., Ist Sess. (1935). 

“H. Rep. No. 1147. 74th Cong., Ist Sess., p. 3 (1995). 

“79 Conc. Rec. 7368 (1985). Hereafter, where no year is given in the 
citation from the Congressional Record the reference will be to the year 1935. 

“ Ibid., at 9683. 


“ Ibid., at 9601. 
“Tbid., at 9715. 
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Relations Act was introduced at the Second Session of the 
73rd Congress in the form of identical bills, designated as 
S. 2926, and H. R. 8432," sponsored by Senator Wagner 
and Representative Connery. Each bill was entitled “A 
bill to equalize the bargaining power of employers and 
employees, to encourage the amicable settlement of disputes 
between employers and employees, to create a National 
Labor Board, and for other purposes. ”’ The bills were not 
passed, but another bill designated as Public Resolution 44, 
purporting to implement Section 7 (a), was substituted 
therefor, and carried." The Resolution authorized Board 
implementation of 7 (a) only for the purpose of elections. 
There were still no effective sanctions of any kind available 
for application to employers violating the statutory pro- 
visions of the section by the National Labor Relations 
Board,” a limitation which received some consideration 
during the Congressional debates on the subject. The 


” S.2926 and H.R. 8432, 73d Cong., 2d Sess. (1984). 

* The purpose of the Resolution was stated by the President in a press re- 
lease to be that it “establishes upon a firm statutory basis the additional ma- 
chinery by which the United States Government will deal with labor relations, 
and particularly with difficulties arising in connection with collective bargaining, 
labor elections, and labor representation.” (Quoted by Biddle, Hearings, 
supra, note 81, at p. 76.) The resolution authorized the President to appoint 
a board to investigate violations of section 7 (a), and to order and conduct an 
election by a secret ballot of any of the employees of any employer, to de- 
termine by what person or persons or organization they desire to be repre- 
sented in order to insure the right of employees to organize and to select their 
representatives for the purpose of collective bargaining as defined in section 
7 (a) of the Act and now incorporated herein.” The Act further provides that 
for the purposes of such election the Board might order production of wit- 
nesses, records, etc., and that its orders might be enforced as were those of the 
Federal Trade Commission; that the Board might make regulations to carry 
out the provisions of the Resolution and assure freedom from coercion in elec- 
tions; that the right to strike was not abridged; and that the resolution was 
to continue in force until the National Industrial Recovery Act was terminated. 
48 Star. 1148 (1934), Pub. Res. No. 44, H. J. Res. No. 375. 

“ Pursuant to the Resolution, the name of the Board was changed from 
“National Labor Board” to “National Labor Relations Board.” 
™=78 Conc. Rec. 12017 (1984). 
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Chairman of the Senate Committee on Education and 
Labor stated during the course of debates on the Resolu- 
tion that it “should be considered as a substitute and as a 
temporary measure pending the convening of the next 
Congress.””** Other senators declared their conviction that 
the Resolution would help but little to implement the Na- 
tional Industrial Recovery Act so as to permit effective 
enforcement of Section 7 (a), and the sponsor of the 
Resolution in the Senate declared it to be “minimum”’ legis- 
lation.” Political expediency had apparently dictated the 
shelving of S. 2926 and H. R. 8432, and an attempt to 
secure the passage of these bills at the last moment failed.” 


* Ibid., at 11635. 

* See Statement of Sen. Nye, /bid., at p. 12047, and Senator Wheeler, /bid. 

* Speech of Senator Robinson, /bid., p. 11635. 

* The history of these bills is interesting. $.2926 was introduced into the 
Senate by Sen. Wagner on March 1, 1934 (Hearings, supra, note 36, at 9), 
and after it was introduced, the Chairman of the Senate Committee on Educa- 
tion and Labor substituted another bill, retaining most of the features of the 
Wagner bill, as S.1260 (/bid., at 16), which was reported on May 10 (Jbid., at 
22). Sen. Wagner then withdrew his bill and urged the passage of Pub. Res. 
44, introduced by Sen. Robinson, saying: “The Congress and the country dur- 
ing the past year have united in passing and applying the most varied and 
sweeping changes in our economic life that have ever occurred in so short a 
time. Perhaps it may be a good thing to allow these reforms to encounter an 
additional period of trial and error, so that the processes of education and un- 
derstanding may catch up with the social program that has been inaugurated. 
That is the judgment of the President with regard to the labor disputes bill, 
and I am prepared to go along with him . . .-The substitute measure which 
the President has proposed is designed simply to meet serious and immediate 
difficulty . . . The sole purpose of the present joint resolution .. . is to permit 
a board or boards established by the President to hold elections of employees 
in an atmosphere free from the coercion, interference or restraint that is pro- 
hibited by section 7 (a) of the National Industrial Recovery Act as incorporated 
in the resolution.” (78 Conc. Rec. 12018 (1984)). Senator McNary announced 
the decision of the Republican senators to support the resolution. (78 Cone. 
Rec. 11685). 

The opposition to the Resolution, arising among those who favored the 
original Wagner proposals included Senators Norris, LaFollette, Cutting and 
Walsh. (Jbid., at 12016-12052.) Senator LaFollette offered the original Wag- 
ner Act, with Wagner’s amendments, as a substitute for the resolution, but later 
withdrew it. (Jbid., at 12024-9), 
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The effect of the passage of Public Resolution 44 was 
negligible, for as stated by the House Committee in its 
report on the National Labor Relations Act, the boards 
created thereunder had all of the weaknesses of the former 
boards in preventing and restraining violations of Section 
7 (a). Employers, fearful of governmental intervention 
in labor matters, felt they might safely concur in the pas- 
sage of the Resolution” and their conclusions were justified 
by the subsequent ineffectiveness of the legislation. The 
Resolution itself is not of major importance in ascertaining 
the legislative intent of Congress in adopting the National 
Labor Relations Act during the following session. It is 
important to note, however, that the Congress had become 
aware that the pious hope for improved employer-employee 
relationships expressed in Section 7 (a) could not be real- 
ized without considerable administrative machinery for the 
enforcement of the Act. It is also important to note that 
the nature of the duties of the Board changed under the 
Resolution, and the promotion of mediation activities for- 
merly considered to be the primary purpose of the Board,” 

* Report, supra, note 45, at 4. 

” The following letter was written by the vice-president of a large industrial 
organization contemporaneously with the consideration and passage of Public 
Resolution 44: “My guess is that Congress will today pass the joint resolution 
proposed as an alternative to the Wagner bill, and that will end, for the time 
being, at least, many of our troubles in that respect. Personally, I view the 
passage of the joint resolution with equanimity. It means that temporary 
measures, which cannot last more than a year, will be substituted for the per- 
manent legislation proposed in the original Wagner bill. I do not believe that 
there will again be as good a chance for the passage of the Wagner Act as 
exists now, and the trade is a mighty good compromise. 

“T have read carefully the joint resolution, and my personal opinion is 
that it is not going to bother us very much. For one thing, it would be neces- 
sary, if the newly created boards are to order and supervise elections in our 
plants, that they first set aside as invalid the election just completed. 

“TI do not think this can be done. If, in 1985, our elections should occur in 
the second half of June rather than in the first half, the board would have to 


automatically be legislated out of existence before that date. 
“If they try to horn in on us in any situation in the meantime, I think we 
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gave way to functions of investigation and fact finding, 
although no authority to enforce its findings was given 
to it.” 

The contemporary analysis of the causes for the failure 
of Section 7 (a) is extremely important, for the National 
Labor Relations Act must be considered primarily as an 
attempt to cure the deficiencies of the Recovery Act in its 
proposals to assist in equalizing bargaining power of em- 


have our fences pretty securely set up. Therefore, and for other reasons, | 
am in favor of compromising by not opposing passage of the joint resolution. 
This, of course, is my own personal opinion. I have not yet had a chance to 
clear it with our people here.” Read by Senator Wagner in the United States 
Senate on May 14, 1985. (79 Conc. Rec. 7569). Also cited in H. Rep. No. 1147, 
74th Cong., Ist Sess. 4, 5 (1935), and in Fetter anp Hurwitz, How 
To DEAL WITH ORGANIZED Lasor, p. 176 (1937). 

© Cf., Labor and the Government, TweNnTIETH CENTURY FUND (1935), at 
201, 202. The new Board made decisions involving violation of law, however, 
following an executive order subsequently issued and providing as follows: 
“(2) The powers and functions of said Board shall be as follows: 

(a) To settle by mediation, conciliation, or arbitration all controversies 
between employers and employees which tend to impede the purposes of the 
National Industrial Recovery Act: provided, however, the Board may decline 
to take cognizance of controversies between employers and employees in any 
field of trade or industry where a means of settlement, provided for by agree- 
ment, industrial code, or federal law, has not been invoked. 

(b) To establish local or regional boards upon which employers and em- 
ployees shall be equally represented, and to delegate thereto such powers and 
territorial jurisdiction as the National Board may determine . . . ” Executive 
Order No. 6511, December 16, 1933. 

This order was in turn followed by Executive Order No. 6580, February 
1, 1934, which provided, as amended by Executive Order No. 6612-A, February 
28, 1984, that: “...2. Whenever the National Labor Board shall find that 
an employer has interfered with the Board’s conduct of an election or has de- 
clined to recognize or bargain collectively with a representative or representa- 
tives of the employees adjudged by the Board to have been selected in accord- 
ance with section 7 (a) or has otherwise violated or is refusing to comply with 
said section 7 (a), the Board, in its discretion, may report such findings and 
make recommendations to the Attorney General or to the Compliance Division 
of the National Recovery Administration. The Compliance Division shall not 
review the findings of the Board but it shall have power to take appropriate 
action based thereon.” ; 

"Cf., Labor and the Government, Twentieth CENTURY Funp (1935), 
at 208. 
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ployers and employees. Writers on labor problems have 
ascribed the breakdown of Section 7 (a), in part, to its 
ambiguity,” and more particularly, to the failure of Con- 
gress to insert proper enforcement provisions in the Re- 
covery Act.” Recently, historians have attached a major 
portion of the blame for the failure of 7 (a) to union 
officials and divisions within the ranks of labor on jurisdic- 
tional matters,“ although the split between the American 
lederation of Labor and the Congress of Industrial Organ- 
izations had not then occurred. At the hearings on the 
National Labor Relations Act, proponents of the Act pre- 
sented more explicit reasons for the breakdown of Section 
7 (a) to the Senate Committee on Education and Labor. 
The reasons given included the delays in enforcement of 
Board orders regarding unfair labor practices, claimed to 
arise out of the failure or refusal of the Department of 
Justice to enforce the Act; delays in holding elections, 
because of a consistent practice of employers in appealing 
election orders of the Board to the courts; creation of 
company unions which impeded realistic collective bargain- 
ing;*’ and most of all, lack of statutory authority which 
would enable the agency administering the Act to enforce 

@ FELLER AND Hurwitz, How To DEAL witH ORGANIZED Lasor, 172, 173, 
(1987). 

® Magruder, A Half Century of Legal Influence upon the Development of 
Collective Bargaining, (1937) 50 Harv. L. Rev. 1071, at 1089. 

“ BEARD AND BEARD, op. cit., supra, note 40 at 520, 521. 

* OcBuRN, supra, note 36, at 150; cf., Biddle, at 93. Out of 33 cases re- 
ferred to the Department of Justice, suit has been brought on only one, the 
remainder being delayed for various reasons. 

* Ibid., Green, at 111, 112; Biddle, at 90-97. 

“ Hearings, supra, note 36, at p. 40, wherein Sen. Wagner stated: “Over 
69 per cent of the plans (for company unions) now in existence have been 
inaugurated since the passage of the Recovery Act.” Note, also TEAD AND 
Mercatr, Lapor RELAtiIoNs UNDER THE Recovery Act, (1933), an illustration 


of methods of promoting and developing company unions, issued immediately 
after passage of the Recovery Act. 
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specified sanctions for a violation of the Act. The Report 
of the House Committee on Labor relating to the National 
Labor Relations Act stated: “. . . in crucial cases of re- 
calcitrant employers the Board has been up against a stone 


9969 


wall of legal obstacle. 

The Senate Committee on Education and Labor re- 
ported that the breakdown of Section 7 (a) and Public 
Resolution 44 was caused by ambiguity, excessive general- 
ity, excessive diffusion of administrative responsibility, dis- 
advantageous tie-ups with codes of fair competition, ab- 
sence of power vested in the Board, and obstacles to elec- 
tions ordered by the Board. It is significant that with 
reference to the National Labor Relations Act subsequently 
passed, the Committee said: 

A recital of weaknesses in these laws, however, will indicate that 


the defects are neither intrinsic nor irremediable, but may be cured 
by the corrective steps taken in the present bill." 





* Hearings, supra, note 36, Biddle, at 93; Wagner, at 47. 

” Report, supra, note 45, at 4-6. At p. 6, it is stated: “The stark fact is 
that after two years of Section 7 (a) the Government has succeeded in getting 
in the courts only four cases for enforcement, two being proceedings in equity 
and two criminal proceedings; and only one of these cases (the Weirton case) 
has come to trial. While in the public mind the National Labor Relations 
Board is probably regarded as responsible for the enforcement of Section 7 (a), 
the complete control of litigation is vested in the Department of Justice and 
its various United States attorneys throughout the country.” Cf., Biddle and 
Ogburn, supra, note 110. ; 

* Report, supra, note 44, at 5-6. On the question of the absence of power 
vested in the Board, the report stated at p. 5: “The present National Labor 
Relations Board, which is the primary agency entrusted with the safeguarding 
of Section 7 (a), has no quasi-judicial power. It must seek enforcement 
through reference to the Department of Justice. Since the Board has no power 
to subpoena, except in connection with elections, the records which it builds 
up are based in many cases upon the testimony of complaints along, supple- 
mented at best by the testimony of such witnesses as the defendants voluntarily 
present. This makes it necessary for the Department of Justice, in any event 
to make further investigations before bringing suit in court, and if suit is 
brought at all, it must commence entirely de nova in court, with the defendant 
having 30 days to answer, or moving to dismiss, or applying for bill of par- 
ticulars. Thus is defeated the very purpose of an administrative agency, which 
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Members of Congress engaged in little discussion of 
the reasons for the failure of Section 7 (a) and Public 
Resolution 44 during the debates on the adoption of the 
National Labor Relations Act. The assumption seemed 
rather to be that Section 7 (a) had failed; that the Act 
under consideration was created to eliminate the causes 
for the failure as indicated by the reports of the Commit- 
tees ; and that Congress ought to adopt the judgment of the 
Committees that the second act would perform such func- 
tions. The debates were concerned principally with the 
scope and effect of the proposed bill. Few proponents of 
the new legislation sought to labor the point regarding the 
failure of the Recovery Act; nor did opponents of the 
proposed statute attack its bases therein. In connection 
with the few statements made relating to the failure of 
the former Act, however, some references were made to 
the causes of such failure.” 


THE WAGNER ACT AND THE LEGISLATIVE PROCESS: 
THE CONTENT OF THE STATUTE 


Doubtless, the primary purpose of the National Labor 
Relations Act, as indicated by the Senate Committee on 
Education and Labor, was to render the provisions of 
Section 7 (a) actually effective. However, the range of 
the Congressional investigation extended over a much 


is to provide specialized treatment of the factual aspects of a specialized type 
of controversy.” Cf., supra, note 59. 

"79 Conc. Rec. 7568, 7569 (Sen. Wagner); 9683 (Rep. Connery) ; 9709 
(Rep. Wood). Rep. Truax pointedly called the attention of the House to the 
“refusal” of the Department of Justice to enforce the labor provisions of the 
Recovery Act. (/bid., 9715). Referring to company unions, Sen. Wagner stated 
that company unions rose from a membership of 432,000, in 1932, to 1,164,000 
in 1983, representing a gain of 169%. (/bid., 7570). Sen. Walsh called attention 
to the fact that court appeals had destroyed the efficacy even of the election 
provisions of Pub. Res. 44, and that the failure of 7 (a) of the Recovery Act 
resulted from the failure of the Act to provide adequate sanctions to imple- 
ment enforcement. (J/bid., 7658). 
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wider area than the simple principles enunciated in Section 
7 (a), and the testimony given at the hearings on the Act 
and the Congressional debates furnish most cogent evi- 
dence of the attitude of Congress upon certain features of 
the Act and the exact method in which Congress expected 
the Act to function under various circumstances stated. 

While most of the debate in the Senate took place be- 
fore the Recovery Act was declared unconstitutional,” the 
bill did not reach the House until after the decision of the 
Supreme Court holding the Act invalid. Consequently, 
although there was but little discussion of the question of 
constitutionality in the Senate,” the House considered the 
problem at length.” The discussions of constitutionality 
are important primarily because therein the proponents of 
the measure emphasized the economic aspects of the legis- 
lation: i. e., that Congress had power to remove certain 
sources of industrial strife and unrest tending to burden 
and obstruct interstate commerce by encouraging collective 
bargaining between employers and employees. 

For it is clear that Congress considered the basis of 
the Act to be economic. The theory of balancing the 
economic keel of the country by equalization of bargaining 
power of employer and employee, which in turn would 
raise both real and monetary wages, was primary in its 
consideration. The idea was enunciated by the language 

= The Act was debated in the Senate, for most part, on May 15, 1935. 79 
Conc. Rec. 7547-7638. The Recovery Act was declared unconstitutional in 
Schechter Poultry Corp. v. U. S., 295 U. S. 495, decided on May 27, 1935. 

™ The House debates began on June 19, 1935. 79 Conc. Rec. 9650-9732. 

* See comments of Sen. Wagner, 79 Conc. Rec. 7751-2, 7565, 7. 

™ The discussion as to constitutionality in the House became quite acrimoni- 
ous. Especially interesting were the comments of the following Representa- 
tives: Lehlbach, 79 Conc. Rec. 9778; Cox, Jbid.; Sabath, Jbid., 9680; Hollister, 
Ibid., 9681; Connery, Jbid., 9684; Rich, [bid., 9688, 9690; Halleck, Jbid., 9691; 


Smith, /bid., 9692, 9694-8; Marcantino, Jbid., 9700; Blanton, /bid.; 9700, 9701 ; 
Tarver, [bid., 9707; Wood, Ibid., 9709; Truax, Ibid., 9714. 
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of the “Findings and Policy” provisions,”* the Report of 
the Senate Committee, which listed the two objectives of 
the bill as industrial peace and economic adjustment,” and 
the Report of the House Committee in which it was said: 

The committee wishes to emphasize particularly the objective of 
the bill to remove certain important sources of industrial unrest 
engendered, first, by the denial of the right of employees to organize 
and by the refusal of employers to accept the procedure of collective 
bargaining, and second, by failure to adjust wages, hours, and 
working conditions traceable to the absence of processes fundamental 
to the friendly adjustment of such disputes.”* 


In introducing the bill, Senator Wagner reviewed sta- 
tistics showing concentration of wealth, reflected briefly on 
the evils attendant upon the problems arising out of tech- 
nical obsolescence, and restated the argument familiar 
under the Recovery Act that the stability in labor relations 
to be insured by the Act would result in increased wages 
for the worker, which in turn would ultimately result in 
the economic rehabilitation of the country.” The same 
theories had been manifest all through the Senate Com- 
mittee hearings on the Act.” 





* The provisions of the Act relating to findings and policy are quite ex- 
tended, due doubtless in part to the questions of constitutionality raised by 
opponents to its passage. 

Section one concludes as follows: “It is hereby declared to be the policy 
of the United States to eliminate the causes of certain substantial obstructions 
to the free flow of commerce and to mitigate and eliminate those obstructions 
when they have occurred by encouraging the practice and procedure of collec- 
tive bargaining and by protecting the exercise by workers of full freedom of 
association, self-organization, and designation of representatives of their own 
choosing, for the purpose of negotiating the terms and conditions of their em- 
ployment or other mutual aid or protection.” (49 Star. 449). 

™ Report, supra, note 44, at 1-4. 

* Report, supra, note 45, at 8. 

"79 Conc. Rec. 7567. Former Representative (now Senator) Mead of 
New York, also, discussed this portion of the economic approach in the House, 
ibid., at 9711. 

” E.g., the idea was expounded at length during the hearing by Lloyd K. 
Garrison, former Chairman of the old Labor Relations Board, (Hearings, 
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The most significant portions of the legislative history 
of the Act are, of course, to be found in an examination of 
particular provisions of the Act extensively discussed in 
the passage of the bill, particularly the sections dealing 
with substantive rights. 

It is interesting to note that the framers of the Act 
were especially careful when creating the Act to designate 
clearly what specific labor practices, among others, should 
be considered as unfair when committed by the employer. 
They sought thereby to fortify the administrators in the 
performance of their duties by setting forth a list of specifi- 
cally forbidden labor practices so that the courts might 
know what activities Congress intended to proscribe. As 
Senator LaFollette said in the debates on Public Resolution 
44, in 1934: 


The experience of the Federal Trade Commission has shown that 
the courts give a restrictive interpretation to such a general phrase 
as “unfair methods of competition.” It is, therefore, important that 
unfair labor practices should be defined explicitly.” 


The force and effect of the provisions of the Act pro- 
hibiting the creation of company unions has already been 


supra, note 36, at 125) as well as by Ogburn (ibid., at 153) and by Biddle 
(ibid., at 77). 

“78 Conc. Rec. 12028 (1934). The idea was also expressed during the 
Senate hearings by Sen. Wagner, Hearings, supra, note 36, at 38, and during 
the debates on the Act. 79 Conc. Rec. 7596. Note also, statement of James 
Hart, The Exercise of the Rule Making Power and the Preparation of Pro- 
posed Legislative Measures by Administrative Departments, (1937), at p. 16: 
“If Congress gives an administrative organ a mere empty formula for its man- 
date, and then simply tells it to apply this formula by the case-to-case method, 
the courts are apt to interfere; for interpretation of this formula is a question 
of law on which the courts have the last word. The famous Grats case [Fed- 
eral Trade Commission y. Gratz, 253 U. S. 421, 427 (1920)] is an example. 
But if Congress delegates to the administrative organ the power to supplement 
its policy by complementary rules and regulations having the force and effect 
of law, then the courts will interfere only if the delegation is unconstitutional 
or the rules and regulations are ultra vires.” 
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considered in part.“ The problem was considered at length 
during the hearings, especially by Lloyd K. Garrison, for- 
mer Chairman of the National Labor Board under Section 
7 (a), as well as by Chairman Biddle“ and Mr. Ogburn,” 
all of whom stressed the disadvantages of employer sup- 
port of, or interference with, the organizations designated 
by employees as their agencies for collective bargaining. 
The reports of the Committees deal with company union- 
ism with severity, the House report especially denouncing 
company dominated organizations where “the employer sits 
on both sides of the table” and makes a “sham” and a 
“mockery” of collective bargaining.” In the debates, com- 
pany unions received universal condemnation, and their 
unpopularity was relied upon heavily by proponents of the 
Act in securing a favorable hearing from the Congress.” 
An amendment to the Act offered in the House by Repre- 
sentative Lloyd, which would have the effect of allowing 
an employer to contribute financial and other support to 
a labor organization, was rejected without a division.” 

So, also, the provisions of the Act relating to the duty 


™ See supra, text to note 67. See also, infra, note 171, and text. 

“ Hearings, supra, note 36, at 129-1381. Many of the objections urged 
against “company” unions are also valid against “independent” unions. For 
instance, Dean Garrison especially emphasized the advantages of representation 
of employees by individuals not employed by the same employer and hence not 
subject to economic coercion by him; lack of knowledge of company unions of 
nation-wide conditions affecting matters concerning hours and wages; and that 
such unions could not engage in making industry-wide agreements which in 
some cases would be the only practical means of collective bargaining. 

“ Ibid., at 82. 

* Ibid., at 148, 149. 

* Report, supra, note 44 at 17, 18. See also report, supra, note 45 at 9, 10. 

* 79 Conc. Rec. 7569, 7570 (Senator Wagner) ; 79 Conc. Rec. 7660 (Sen- 
ator Robinson); 79 Conc. Rec. 7660 (Senator Walsh); 79 Conc. Rec. 9682 
(Representative Griswold) ; 79 Conc. Rec. 9685 (Representative Connery) ; 
79 Conc. Rec. 9691 (Representative Witherow) ; 79 Conc. Rec. 9699 (Repre- 
sentative Marcantino) ; 79 Conc. Rec. 9716 (Representative Truax) ; 79 Cone. 
Rec, 9719 (Representative O’Malley). 

“79 Conc. Rec. 9727. 
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of the employer to bargain collectively with his employees 
were thoroughly discussed at the Senate Committee hear- 
ings and during the Congressional debates. The provision 
of the Act requiring collective bargaining was inserted as 
an amendment during the hearings at the request of Mr. 
Biddle,” who was supported, among others, by Mr. Garri- 
son.”” Both Senator Wagner and Representative Connery 
pointed out the provisions of the Act did not require 
the employer to come to an agreement with the employees 
but did require him to bargain with them in good faith.” 

There was little discussion, either in the Committee re- 
ports or in Congressional debates, of the provisions of the 
Act prohibiting an employer from discriminating against 
an employee because of membership in or activity on behalf 
of a labor organization.” The discussion relating to Sec- 
tion 8 (3) of the Act, dealing with discrimination, centered 
principally around the closed shop question which recurred 
constantly throughout the course of the debates.” 

Those advocating defeat of the bill urged that the bill 
encouraged the creation of closed shop agreements by 
specifically excluding such agreements from the discrim- 

® Hearings, supra, note 36 at 4, 79. 

” Ibid., at 136, 187. 

"79 Conc. Rec. 7570 (Sen. Wagner); 79 Conc. Rec. 9685-9686 (Rep. 
Connery). ; 

™ Sen. Wagner, ibid., Chairman Biddle, Hearings, supra, note 36 at p. 81. 

* Section 8 (3) provided as follows: “By discrimination in regard to 
hire or tenure of employment or any term or condition of employment to en- 
courage or discourage membership in any labor organization: Provided, That 
nothing in this Act, or in the National Industrial Recovery Act (U. S. C., Supp. 
VII, title 15, secs. 701-712), as amended from time to time, or in any code or 
agreement approved or prescribed thereunder, or in any other statute of the 
United States, shall preclude an employer from making an agreement with a 
labor organization (not established, maintained, or assisted by any action de- 
fined in this Act as an unfair labor practice) to require as a condition of em- 
ployment membership therein, if such labor organization is the representative 


of the employees as provided in Section 9 (a), in the appropriate collective bar- 
gaining unit covered by such agreement when made.” 
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ination clause of the proposed law.“* Proponents of the 
measure replied that the purpose of the language of Sec- 
tion 8 (3) was to allow the statés to approve or disapprove 
the closed shop in their respective jurisdictions by legis- 
lation.“” Two amendments to the Act were introduced in 
the House to restrict the right of labor organizations to 
demand a closed shop. The amendments were rejected 
without a division.” 

Another question extensively examined at all times 
during the consideration of the bill was the claimed par- 
tiality of the Act toward the employee without compensat- 
ing privileges granted to the employer. At no place in the 
legislative process does the intention of Congress to outline 
a bill of rights for labor of an unprecedented scope become 
more clearly manifest.” Such intention is significant, for 
in itself it displays the Congressional intention to endow 
the enforcing agency with wide implementary powers in 
order that the effective execution of the broad powers of 
the statute could be made. As has been observed, the Act is 
bottomed upon an attempt to give the employees equality 
of bargaining power with the employer.” Particularly 


* E.g., Rep. Taber; 79 Cone. Rec. 9726. 

* E. g. Sen. Wagner, 79 Conc. Rec. 7570; Cf., Rep. Connery, 79 Cone. 
Rec. 9726. 

* Representatives Taber and Biermann introduced the bills. See 79 Cone. 
Rec. 9726. 

"The frankness with which the approach was taken is illustrated also in 
the discussion at the hearings and in Congress relating to the “company union” 
question, discussed infra. 

“See paragraph two of Section 1 of the Act, stating that: “the inequality 
of bargaining power between employees who do not possess full freedom of 
association or actual liberty of contract, and employers who are organized in 
the corporate or other forms of ownership association, substantially burdens 
and affects the flow of commerce, and tends to aggravate recurrent business 
depressions, by depressing wage rates and the purchasing power of wage earners 
in industry and by preventing the stabilization of competitive wage rates and 
working conditions within and between industries.” See also Dean Garrison's 
plea for equality of opportunity for collective bargaining, Hearings, supra, note 
36 at 127. 
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vehement objections were raised because of the failure of 
the Act to provide sanctions against coercion by employees. 
Some consideration was given to the matter during the 
Senate hearings,” and the report of the Senate committee*” 
contained a full discussion of the question of coercion by 
employees, defending the form of the bill, and pointing out 
that existing law was sufficiently comprehensive to deal 
with the problems suggested. It is significant that the 
report stated: ‘““To say that employees and labor organiza- 
tions should be no more active than employers in the or- 
ganization of employees is untenable; this would defeat 
the very purpose of the bill.” Fear was also expressed that 
the courts might interpret any conduct of an employee as 
being “coercion”, and the report expressed the desire of 
the committee to avoid such judicial interference. During 
debate on the bill Senator Tydings offered an amendment 
to make coercion by employees unlawful.” The most ex- 
tensive debate on any individual issue during the consid- 
eration of the Act then ensued, the amendment being sup- 
ported by Senators Couzens, Borah and Hastings,’ who 
urged the adoption of the amendment on the ground that 
the Act ought to protect employees from being coerced by 
other employees as well as protecting them from being 
coerced by the employer. The amendment was attacked 

” Hearings, supra, note 36, at 47, (statement by Senator Wagner) and 78 
(statement of Chairman Biddle of the Board). 

™ Report, supra, note 44 at 16, 17. The problem is not directly considered 
in the House Report, but the general tenor of the document is the same as that 
of the Senate Report. Referring to the proposal for the inclusion of a pro- 
hibition against coercion by the employees the report stated: “The only results 
of introducing proposals of this sort into the bill, in the opinion of the Com- 
mittee, would be to overwhelm the Board in every case with counter-charges 
— recriminations that would prevent it from doing the task that needs to be 

e. 

™79 Conc. Rec. 7653. The suggestion of Senator Tydings was not new. 


It had received considerable congressional discussion during the preceding ses- 
sion. 76 Cone. Rec. 12048 (1934). 
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by Senators Wagner, Norris, Barkley and Walsh,’ who 
reiterated the arguments urged in the Committee report 
that such a provision might be invoked by the courts 
against labor,’ and that the rights of the employees were 
amply protected against coercion of parties other than the 
employer by existing law. The amendment was voted 
down by a roll call vote of 50 to 21.°° A similar amend- 
ment to the Railway Labor Act had been derailed in the 
legislative process the previous year."” In the House, the 
substance of the Tydings amendment was debated prior 
to the consideration of amendments to the bill and the gen- 
eral construction of the Act to aid the employee by a limi- 
tation of previously uncircumscribed privileges of the em- 
ployer, was a subject of much discussion.** An amend- 
ment which embodied the principles of the Tydings amend- 
ment was twice offered and defeated without a division.”” 
Later a similar amendment was presented by Representa- 
tive Dean who urged its adoption on the ground that “The 
amendment will help the employers to protect their em- 
ployees” and that “it would prevent any Communist or 
Socialist from .. . stirring up trouble by antagonizing 
employees against employers in a given industry.””*° The 
amendment was rejected without a record vote.™ 

Problems relating to the selection of the unit appro- 
priate for collective bargaining were apparently not con- 

™ 79 Conc. Rec. 7654 (Couzens), 7654 (Borah), and 7655 (Hastings). 

* Tbid., 7650 (Wagner), 7668 (Norris), 7656 (Barkley) and 7658-7661 
(Walsh). 

" Ibid., 7657, 7670. 

 Tbid., 7670. 

 Ibid., 7675. 

“79 Conc. Rec. 7671. 

™ Ibid., 9716 (Truax), 9719 (O'Malley), 9718, 9726 (Connery). 

 Ibid., 9718, 9726. 


™ Ibid., 9726. 
™ Thid. 
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sidered of great importance by Congress at the time of the 
consideration of the bill. Chairman Biddle of the Board 
emphasized at the Senate hearings that the duty of select- 
ing the appropriate unit could be fulfilled only by the 
Board.“* Only a few comments were made in the Con- 
gressional debates concerning Section 9 (c) of the bill,” 
which allowed the Board to make investigations and find- 
ings regarding the unit of employees appropriate for col- 
lective bargaining purposes. Yet at least one speech in 
the House was directed principally at the possibility of 
abuse of this power by the Board,“ concern being ex- 
pressed principally for those men who were not members 
of any union,”* and an amendment was urged by Repre- 
sentative Ramspeck that employees of more than one em- 
ployer should not be included in a unit appropriate for 
collective bargaining. The amendment passed the House 
but was lost in the joint committee on amendments.”* 


™ Hearings, supra, note 36 at 83. 

™8 Section 9 (c) of the Act reads as follows: “Whenever a question affect- 
ing commerce arises concerning the representation of employees, the Board 
may investigate such controversy and certify to the parties, in writing, the 
name or names of the representatives that have been designated or selected. In 
any such investigation, the Board shall provide for an appropriate hearing 
upon due notice, either in conjunction with a proceeding under Section 10 or 
otherwise, and may take a secret ballot of employees, or utilize any other suit- 
able method of ascertain [So in the original] such representatives.” 

™ “Paragraph (a) of Section 9 ought to be called the sell-out section, for 
where the man does not belong to a union he can have his job rated at almost 
nothing by the union promoters. There is not any question about that, and 
no one can deny it. This is the worst section of the whole bill . . . Consider 
what this provision does—it permits the board to say that the unit shall be a 
group in a certain territory. Perhaps in that territory will be plants in which 
the employees are perfectly satisfied with the conditions of employment, plants 
where there is not the slightest excuse for trouble, but this power to bring that 
plant in with other plants can create a situation where these men will be forced 
entirely out of their rights...” Rep. Taber, 79 Conc. Rec. 9705. 

™* As heretofore suggested, there was no division of labor into groups rep- 
resenting the Congress of Industrial Organizations and the American Federation 
of Labor at this time. 
** The amendment was adopted in the House with little discussion. How- 
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Though the debate was limited on this feature of the Act, 
it is clear that Congress understood generally the nature 
of the problems that the Board would be called upon to 
face in adjudicating on this question, which subsequently 
developed into the most controversial subject considered 
by the Board.*” In addition, a number of bitter general 
criticisms were made of the Act, all of which indicated an 
understanding of the possible scope of the legislation.” 
Numerous amendments to the Act were also proposed 
in the House, all emphasizing! the extent and nature of the 
legislation proposed. In addition to suggested amendments 
already discussed, amendments were introduced to extend 


119 


the benefits of the Act to agricultural workers ;"”* to impose 


ever, Rep. Wood called attention to the fact that the United Mine Workers 
were then attempting to get a trade-wide agreement with coal operators affect- 
ing five or six hundred thousand workers, and expressed concern over the 
effect of the amendment upon such negotiations; Rep. Ramspeck rejoined that 
the amendment would not preclude negotiations upon authority of the individual 
unions. The amendment passed by a vote of 127 to 87. 79 Conc. Rec. 9727, 
9728. The conference report eliminating the amendment was later adopted by 
the House. 79 Conc. Rec. 10300. The intention and effect of the amendment 
and compromise thereon was later a subject of disagreement between the Board 
and Rep. Ramspeck. See 2 House Hearinos, 604-6, 608-9, 636-9. 

™ Rep. Taber also introduced an amendment in the House looking to elim- 
ination of the provision in the Act giving the Board power to select the bar- 
gaining unit, saying: “Under the bill . . . the Board could create units or dis- 
tricts or territory over which a single operation or decision or bargaining could 
take place, which would include plants where the employees did not belong to 
the union at all and were perfectly satisfied with their situations, and would 
throw them right out of employment .. . I hope the committee will adopt this 
amendment and prevent such an outrage happening.”” (The House was then 
sitting as a Committee of the Whole.) The amendment was lost by a vote of 
78 to 43. 79 Conc. Rec. 9727. 

™ It was claimed and denied that the passage of the legislation would cause 
more strikes (Rep. Connery at 79 Conc. Rec. 9687; Rep. Rich at 9688, 9690; 
Rep. Bianton at 9702; Rep. Ekwall at 9704; Rep. Sweeney at 9705; and Rep. 
Faddis at 9706) ; that the act was inspired by and promoted for the sole benefit 
of the American Federation of Labor (Representative Rich at 79 Conc. REc. 
9689; and Senator Tydings at 9672); and that the bill was “class legislation” 
(Rep. Eaton at 79 Conc. Rec. 9680). 

™ By Rep. Marcantino, who submitted a minority report as a member of 
the House Committee considering the Act (Hearings, supra, note 78 at 26-30) in 
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a duty on the Board to regulate and control intra-union 
activities by examination of union books and records, and 
the supervision of its internal affairs; to create a bi- 
partisan Board; to limit the right to strike; to place 
the Board under civil service,“ and to write into the bill 
a guaranty of the right of free speech." It was argued 


which he advocated the inclusion of agricultural workers within the meaning 
of the term “employees”. The amendment was rejected viva voce. 79 Conc. 
Rec. 9720, 9721. 

™ By Rep. Rich. The amendment was extremely broad in its scope and 
limited the benefits of the Act to such unions as would file an agreement with 
the Board to refrain from many actions inevitable in the exercise of the right 
to strike. The following colloquy took place upon the reading of the bill: 

“Mr. Lesinski: It looks like a bankers’ bill. Mr. Rich: Mr. Chairman, 
I wish to state that the amendment itself does its own speaking and it is not 
necessary for any member of Congress to make any comment on it at this time.” 

The amendment was rejected without.a division. 79 Conc. Rec. 9721. 

™ By Rep. Ekwall. Rejected by a vote of 79 to 97, without debates. 79 
Conc. Rec. 9725. 

*2 By Rep. Biermann. Rejected by a vote of 107 to 140. 79 Conc. Rec. 
9730. 7 

™ By Rep. Ekwall. The amendment was rejected without a count of the 
members and without debate. 79 Conc. Rec. 9726. 

™ The provision, being House Amendment No. 23, was adopted without 
debate and without division (79 Conc. Rec. 9730) and reads as follows: 
“Nothing in this act shall abridge freedom of speech, or of the press, as 
guaranteed in the first amendment to the Constitution.” The committee of 
Conference on Amendments to the Act struck the amendment for the reason, 
as indicated in the committee report, that “the Amendment could not possibly 
have had any legal effect, because it was merely a restatement of the first 
amendment to the Constitution, which remains the law of the land regardless 
of congressional declaration.” 79 Conc. Rec. 10299, 10300. 

In view of the prior attention given by Congress to the provisions of the 
Act extending protection to employees in union organizational pursuits, it 
seems probable that the provision was intended to preserve the right of the 
employer to express his opinion concerning the advisability of union organiza- 
tion. 

In an exhaustive opinion on the subject of free speech, the Sixth Circuit 
Court of Appeals in N. L. R. B. v. Ford Motor Company, 114 F. (2d) 905 
(1940) cert. den. on other grounds, 61 S. Ct. 621 (1941), reaffirmed its conclu- 
sion in Midland Steel Products Co. v. N. L. R. B., 118 F. (2d) 800 (1940) 
that “Unless the right of free speech is enjoyed by employers as well as by 
employees the guaranty of the First Amendment is futile for it is fundamental 
that the basic rights guaranteed by the Constitution belong equally to every 
person.”” No reference is made in the opinion to the legislative history of the 
Act, 
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also that a strike ought to be designated as violative of 
the spirit of the Act where it occurred after consummation 
of an agreement between the employer and the union and 
in the violation of the contract.” 

Much criticism of the Board and the Act has centered 
around the procedural problems involved in the enforce- 
ment of the provisions of the law over the past five years. 
It therefore becomes especially important to note the course 
of the legislative process with respect to the powers and 
duties of the Board in the administration of the law. So, 
also, Congressional suggestions and limitations as to the 
implementation of the Act may be enlightening as to the 
proper place the administration of the statute ought to 
occupy in an economy principally conceived to promote 
national defense effectively. 

The most enlightening features of the legislative proc- 
ess in disclosing the type of administrative procedure 
sought to be authorized by Congress are, of course, found 
in the disputes and declarations as to the administrative 
implementation specifically required by the Act itself. With 
the breakdown of Section 7 (a) green in their several 
memories, the proponents of the Act granted ample in- 
vestigatory powers to the Board in Section 11 of the Act, 
especially including the power of subpoena both with and 
without demand for the production of documents. A clear- 
cut and well-defined method of enforcement of the decrees 
of the Board on appeal to the courts was set up in Section 
10, subsections (e) and (f). Proponents of the bill were 
especially anxious to avoid having a trial de novo before 
the federal courts, a practice existing under Section 
7 (a). There was little opposition to the adoption of 
those procedures during the debates in the Senate and in 


5 See note 122, supra. 
'*° Cf., Biddle, Hearings, supra, note 36 at 94. 
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fact the author and principal proponent of the bill, Senator 
Wagner, spent but little time at the hearing or in the de- 
bates discussing the procedural features of the Act.’ In 
the House, however, a bitter attack was made on the power 
extended to the Board to subpoena witnesses and to peti- 
tion the courts for imprisonment of the party subpoenaed 
in the event that the subpoena was not obeyed. The in- 
ability to get evidence before the Board had caused much 
of the breakdown of Section 7 (a)"* and the retention of 
the subpoena power was considered correspondingly impor- 
tant to the effective operation of the Act. Violent objection 
to the provision was made by Representative Blanton, who 
read to the House the section of the Act providing that 
agents of the Board should have power to examine records 
and subpoena attendance of employers, and stated: 


And if such employer should refuse to be thus examined, or to 
allow snoopers to go through the books of his establishment at will, 
or should refuse to jump across the United States at the command 
of such agent, and take all of his books and records of his business 
with him to place before such agent, he is to be punished for contempt 
under this bill.’ 


** Waoener, /bid., at 32; 79 Conc. Rec. 7565-7574. References to enforce- 
ment sections of the bill are made at p. 7569 and at pp. 47-49 of the Hearings, 
supra, note 36. 

“8 Biddle, Hearings, supra, note 36 at 94-95 and Wagner, 79 Conc. Rec. 
7569. See also, supra, note 70. 

% 79 Conc. Rec. 9702. Rep. Blanton’s entire speech follows the tenor of 
the above quotation. The potentialities for abuse latent in the grant of the 
subpcena power to the Board were remarked upon the Report of the Attorney 
General’s Committee on Administrative Procedure, in which present Board 
procedures with respect to subpoenas were criticized as follows: 

“The Board furnishes to the trial examiner and to the Regional Director 
subpoenas signed in blank, application must be made to the former for issuance 
of subpoenas during the course of the hearing, while the latter will issue them 
prior to the hearing. The Board’s trial attorney customarily obtains his sub- 
poenas before the hearing begins, but the degree of supervision exercised over 
him in their use varies from region to region; it is not always required that 
he justify as other parties must, the issuance of a subpoena at this stage. The 
Committee recommends that the practice, which has persisted in some regions, 
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Representative blanton offered no substitute for the above 
provision, and no extended discussion of this power was 
thereafter had. 

Objection was made also to the portion of the Act 
which provided that rules of evidence appropriate in courts 
of law should not be controlling in hearings before the 
Board. The provision was criticized severely by Repre- 
sentative Smith of Virginia,’ and a further attack on the 
provision was also made in the House by Representatives 
Blanton™ and Taber.’ An amendment proposing to 
nullify the clause was rejected by a vote of 84 to 117." 


of furnishing the Board’s trial attorneys with a supply of blank subpoenas, so 
that they are not required to apply to the trial examiner even during the 
hearing, be abandoned. The Committee perceives no reason why the require- 
ment that all parties must justify the issuance of a subpoena should be relaxed 
in favor of the Board’s attorney, and recommends, accordingly, that Regional 
Directors impose uniform standards for all parties.” See also Sec. 107 of 
“Code of Standards of Fair Administrative Procedure” proposed by the minor- 
ity members of the Committee, (Report, p. 217) at p. 221, providing that 
subpoenas “shal! be issued to private parties as freely as to representatives of 
any agency.” 

™ 79 Conc. Rec. 9694. Rep. Smith has been Chairman of the House Com- 
mittee investigating the Act and the Board. 

™79 Conc. Rec. 9701. 

™ Rep. Taber stated: “This provision permits this board to rig up the 
proposition without permitting the party who is cited to be heard at all.” 
79 Conc. Rec. 9705. 

™ In proposing the amendment, Rep. Halleck, also a member of the Com- 
mittee to investigate the Board, stated: 

“ , . If the bill becomes law a national labor relations board is set up 
which, as I understand it, will be a quasi-judicial body charged with hearing 
and determining certain questions of fact which may be presented to it... . 
The particular provision to which I object reads as follows: ‘In any such pro- 
ceeding the rules of evidence prevailing in courts of law or equity shall not 
be controlling.’ 

“I propose to strike out of that sentence the word ‘not’ and to provide 
thereby that the general rules of evidence applying in courts of law and equity 
shall prevail. My idea is simply this, that the board is charged with the duty 
of determining questions of fact. In my view these facts should be established 
as any fact is established in any court, by competent evidence. I do not mean 
evidence circumscribed by technical rules, but I do mean that it should be 
evidence of fact as distinguished from hearsay, rumors, or reports; that the 
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A third objection made to the procedural provisions 
of the Act related to the statement in Section 10 (e) that: 
“The findings of the Board as to the facts, if supported by 
evidence, shall be conclusive.” Representative Smith at- 
tacked this procedural provision™ also, but subsequent 


persons who are there present and testifying shall testify to such facts as shall 
establish the charge.” 79 Conc. Rec. 9729. Under Representative Halleck’s 
amendment, however, the Board would in fact have been bound by the “evi- 
dence circumscribed by technical rules” to which he refers. 

The necessity for abrogation of court requirements for rules of evidence 
where factual matters are to be decided by administrative agencies, has received 
much attention by commentators. A most cogent and concise statement is made 
in the Report of the Attorney General’s Committee on Administrative Pro- 
cedure, supra, note 129, at 70, wherein it is suggested that traditionally such 
agencies have not adopted judicial requirements as to the admissibility of 
evidence and that “The absence of a jury and the technical subject-matter 
with which agencies often deal, all weigh heavily against a requirement that 
administrative agencies observe what is known as the ‘common law rules’ of 
evidence for jury trials. Such a requirement would be inconsistent with the 
objectives of dispatch, elasticity, and simplicity which the administrative process 
is designed to promote. An administrative agency must serve a dual purpose 
in each case: It must decide the case correctly as between the litigants before 
it, and it must also decide the case correctly so as to serve the public interest 
which it is charged with protecting. This second important factor makes it 
necessary to keep open the channels for the reception of all relevant evidence 
which will contribute to an informed result.” For other pertinent discussions 
as to the necessity of the relaxation of such rules, see Ross, Applicability of 
Common Law Rules of Evidence in Proceedings before Workmen’s Compensa- 
tion Commission, (1922) 36 Har. L. Rev. 263; Wigmore, Administrative Boards 
and Commissions: Are the Jury Trial Rules of Evidence in Force for Theis 
Inquiries? (1922) 17 Int. L. Rev. 268; Thelen, Practice and Proceduce before 
Administrative Tribunals, (1928) 16 Car. L. Rev. 208; Lavery, (1988) 12 Crxn. 
L. R. 192, 195; Stephens, Admniinistrative Tribunals and Their Rules of Evi- 
dence, (1938) 24 A. B. A. J. 630; Swancara, Exclusionary Rules of Evidence 
in Administrative Hearings, (1982) 11 Rocxy Mr. L. Rev. 77; Aitchinson, 
The Morgan Case and Administrative Procedure, (1939) 7 Geo. Wasn. L. 
Rev. 703, 722, 723. 

“It is somewhat difficult to ascertain the exact nature of Rep. Smith's 
objection. The pertinent portion of his remarks follows: 

“And again, on page 19, line 24, in dealing with the power of the federal! 
courts to review the decisions of the Board the power of the court is effectively 
fettered by this language: ‘And the findings of the Board as to the fact [sic], 
if supported by the evidence, shall in like manner be conciusive.’ Let me 
express the hope that if the bill is to be passed that the House will by amend- 
ment, so far as is possible, eliminate the most glaring of its defects.” 79 Conc. 
Rec. 9694, 
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speakers did not advert to the criticism. The attack on 
this feature of the legislation is now especially interesting 
in view of the proposals of the -Attorney General’s Com- 
mittee on Administrative Procedure. The Committee rec- 
ommended, with respect to the weight to be given to the 
findings of the trial examiners of the Board hearing com- 
plaints of unfair labor practices in the field, that the deci- 
sions of hearing commissioners (to replace present trial 
examiners) should be final in the absence of exceptions, 
and that “where exceptions are to findings of fact, the 
Board be reluctant to disturb such findings in the absence 
of clear error.’”*** The recommendation is doubtless appro- 
priate from the standpoint of administrative convenience, 
and in view of congressional inaction on Representative 
Smith’s objection may well be considered consonant with 
the legislative intent. 


THE WAGNER ACT AND THE LEGISLATIVE PROCESS: 
THE NATURE OF THE AGENCY 


The hearings, reports, and debates are especially val- 
uable in enabling those examining the administrative struc- 
ture of the Board to ascertain how far the present organi- 
zation of the Board has followed Congressional intention 
as to the manner in which the Act ought to be adminis- 
tered. One liet motif running through all of the discus- 
sions of the Act was that it sought to create a body for 
administrative adjudication similar to the Federal Trade 
Commission.” The reasons for the introduction of this 


“ FinaL Report OF ATTORNEY GENERAL’S COMMITTEE ON ADMINISTRATIVE 
Procepure, at 158 (1941). 

“°H. R. Rep. No. 1147, 74th Cong., Ist Sess. 23 (1935); Sen. Rep. No. 
573, 74th Cong., Ist Sess. 14 (1935); Hearings, supra, note 36, Sen. Wagner 
at 49. Chairman Biddle at 95; 79 Conc. Rec. 7569 (Sen. Wagner); Jbid., 
9722 (Rep. Marcantino) ; Conf. Rep. on S. 1958 (upon amendments to the Act 
after passage by each branch of Congress) ; /bid., 10298, set out, infra, note. 
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comparison by the sponsors of the bill were obvious: the 
declaration of administrative duties and privileges granted 
to the Board, especially the rule making powers, should 
be recognized as not revolutionary in nature but as based 
upon years of experience in administrative bodies with 
which Congress and the people were reasonably familiar. 
Moreover, the internal organization of the Federal Trade 
Commission had been approved by the courts and it was 
doubtless thought that an organization utilizing the pro- 
cedural methods of the Federal Trade Commission would 
receive more lenient treatment during the course of in- 
evitable appeals to the courts. Comparison, however, was 
not limited to the Federal Trade Commission, but extended 
to the Interstate Commerce Commission, and other bodies 
as well, so that it is clear that at no time was there any 
intent to limit the organization to the exact type exempli- 
fied by the Federal Trade Commission. 

Another characteristic of the agency which was con- 
stantly expressed by those discussing the Act was that the 
organization should be “quasi-judicial.” During the course 
of the hearings many references to the nature of the 
agency as “quasi-judicial” were made,” and the committee 
reports further emphasized this characteristic of the Board 
to be created. The report of the House Committee states 
the powers of the Board briefly as follows: 


The work of the Board and its agents or agencies, on the other 
hand, is quasi-judicial in character, dealing with the investigation and 
determination of charges of unfair labor practices as defined in the 
bill and questions of representation for the purposes of collective 
bargaining.*** 


*" Rep. Marcantino, tbid.; Sen. Wagner, tbid., Biddle, ibid. 
™8 See, H. R. Rep. No. 1147, 74th Cong., Ist Sess. 14 (1935). As to pre- 
liminary discussion, see Hearings, supra, note 36 at 87 (Chairman Biddle) ; 
it 116 (Green). Mr. Garrison stated that the Board was to be “exclusively 
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The Congressional concept of the Act as creating a 
“quasi-judicial” agency led naturally to the erection of 
safeguards to insure the independence of those administer- 
ing the Act. 

During the hearings before the Senate Committee, the 
absolute necessity for independence of the Board from any 
departmental influence was insisted upon by many of those 
testifying concerning the bill. Lloyd Garrison, former 
Chairman of the National Labor Board under the Recovery 
Act, urged that the Board be entirely independent and 
pointed out the necessity that its independence be clearly 
established in order that it might gain public confidence.’” 
Chairman Biddle of the National Labor Relations Board 


judicial,” at 131. Note the following interesting colloquy on the proposed 
Board (at 39): 

“The Chairman (Sen. Walsh). You are setting it up apart from the 
Labor Department? Sen. Wagner. Yes; because it is a quasi-judicial body 
and ought to be independent of the Labor Department... . Sen. Borah. How 
do you create a judicial body in this way Sen. Wagner. I do not say that 
it is entirely judicial. . . .” 

Further reference to the judicial quality of the Board is made in the report 
of the conference committee on the Act: 

“Section 3 (a) of the Senate bill provided: ‘There is hereby created as 
an independent agency in the executive branch of the Governmnt a board to 
be known as the “National Labor Relations Board”.’ House amendment No. 6 
strikes out the phrase ‘as an independent agency in the executive branch of 
the Government.’ The Board as contemplated in the bill is in no sense to be 
an agency of the executive branch of the Government. It is to have a status 
similiar to that of the Federal Trade Commission, which as the Supreme Court 
pointed out in the Schecter case, is a quasi-judicial and quasi-legislative body. 
The conference agreement accepts this amendment.” 79 Conc. Rec. 10298. 

™ Hearings before Committee on Education and Labor on S. 1958, 75th 
Cong., Ist Sess. 132 (1935): 

“It [the Department of Labor] is charged with the function of promoting 
the interest of the labor people. I think it would not be in accordance with 
sound principle to have that kind of agency responsible in any way for the 
work of a judicial body which has got to pass on controversies between 
laboring people and their employers. I think it would be a vital error to put 
this Board under the Labor Department, not because the Labor Department 
would interfere with it . .. but solely because of the impression on the public 
and the effect which it would necessarily have by being placed under the 
Department of Labor.” 
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stressed the importance of independence and impartiality 
for the Board and suggested that the appointment of or 
supervision over employees of the Board by the Depart- 
ment of Labor would destroy such independence.” Sen- 
ator Wagner, discussing the Act at the hearings, suggested 
that “. . . for the Department of Labor to have control of 
the personnel carrying out quasi-judicial functions might 
inject politics or political influences into a board that ought 
to be free.””"** Senator LaFollette and Chairman Biddle 
also expressed the feeling that a practical supervision by 
the Department of Labor over the Board would be impos- 
sible.** The President of the American Federation of 
Labor and the Secretary of Labor both urged, however, 
that the Board be placed in the Department of Labor.” 
Nevertheless, the Act as reported out by the Senate Com- 
mittee and passed by the Senate provided for the creation 
of an independent Board:*** the Act was reported favor- 
ably by the House Committee after an amendment made 
in committee that the Board should be “created in the 
Department of Labor.’*** Rep. Connery stated that “I 
consulted with the President at the White House in refer- 

™ Tbid., at 85, 86. “The value and success of any quasi-judicial Govern- 
ment board dealing with labor relations lies, as the Secretary has stressed, 
first and foremost in its independence and impartiality.” Mr. Garrison con- 
cludes that if the Secretary of Labor has budgetary power and the power to 
appoint subordinates in the Board “the machinery cannot be considered either 
impartial or independent.” 

™ Tbid., at 115. Chairman Biddle also expressed a fear that Board admin- 
istration might become too susceptible to purely political fluctuations if it were 
not completely independent. /bid., at 86. 

“8 Tbid., at 87. 

 Ibid., at 62, 63, 114. It has been suggested elsewhere that administrative 
bodies should be placed under “the responsible political head of the appropriate 
department,” especially in rule making activities. Hart, The Exercise of Rule 
Making Power and the Preparation of Proposed Legislative Measures by Ad- 
ministrative Departments, at 19-21 (1987). 


“Sen. Rep. No. 573, 74th Cong., Ist Sess. 8 (1985). 
“* Report supra, note 188 at 11; 79 Conc. Rec. (9722). 
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ence to this. After that conference I returned to my com- 
mittee and reported its result, and the committee decided 
to put the Board under the Department of Labor.’’** The 
amendment was vigorously opposed by Representative 
Marcantino, among others,’ and was rejected by a vote 
of 48 to 130.° The bill as originally introduced provided 
at Section 12 for extensive arbitration of labor disputes 
through machinery set up by the Act, and Senator 
Wagner testified before the Senate Committee that it was 
his desire to retain the Conciliation Service of the Depart- 
ment of Labor in the National Labor Relations Board.” 
However, the provision was ultimately withdrawn by com- 
mittee amendment approved by the Senate.’ 


The proposal to place the Board at least partially under 
the direction of the Department of Labor, led to a consid- 
eration at the hearings of the necessity for reposing policy 


*°79 Conc. Rec. 9722. 

** Ibid., Rep. Marcantino cogently summarized the entire debate as follows: 

“... I should have thought that . . . precedent alone would have induced 
the establishment of the Board as an independent agency. The Board is to 
be solely a quasi-judicial body with clearly defined and limited powers. Its 
policies are marked out precisely by the law. That such an agency should be 
free from any other executive branch of the Government has been the recog- 
nized policy of Congress. ... It seems strange that this Committee which has 
built up so fine a record in the interests of labor, should be grudgingly unwilling 
to establish for the protection of labor’s most basic rights an agency as dignified 
and independent, and as likely to attain the prestige that flows from the inde- 
pendence, as those which have been established to protect the interests of other 
groups.” 

8 Thid., at 9725. 

Hearings, supra, note 139 at 6. 

™ Tbid., at 51. 

79 Conc. Rec. 7652. Note Sen. Wagner’s later statement regarding a 
combination of prosecution and conciliation functions in one body: “The con- 
fusion of the voluntarily submitted fair practice provisions with Section 7 (a) 
has put the Recovery Administration in the untenable position of conciliator 
and prosecutor at once. Not only has Section 7 (a) been lost in the shuffle 
but the Recovery Administration itself has suffered from the misplaced burden.” 
79 Conc. Rec. 7568. 
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making and enforcement powers in the same body. It has 
already been noted that the Department of Justice failed 
to enforce the decisions of the old Boards operating under 
Section 7 (a) and Public Resolution 44. Witnesses and 
Congressmen disagreed as to whether the failure arose 
from lack of personnel, lack of proper enforcement pro- 
cedure, or disinterest in the cases transferred to it for 
prosecution.’ Out of a consideration of the problems so 
arising came the argument of Chairman Biddle that the 
law raised economic, social, and legal problems; that a 
specialized body was necessary to deal with them; that 
with reference to the contents of Section 7 (a) “the lan- 
guage of the section is broad and subtle measures of eva- 
sion are countless,” and finally, that ‘adequate enforce- 
ment required agents who are sympathetic with the basic 
purposes of Congress.’”*™* 

The intent of Congress to create an administrative body 
which would be free from what were thought to be pre- 
dilections of the courts toward restricting the rights of 
labor’ was clearly revealed in the reports and debates 
regarding the restriction of coercive practices of employees 
as well as employers by the Act. The Senate report de- 
scribed with some particularity the conduct which courts 
had at times determined was coercive, including picketing, 
threats to strike, closed-shop agreements, circularizing 
banners or publications, and other like activities. To allow 
the courts to determine these questions and enjoin or other- 
wise prevent such activities under the cloak of preventing 

™ See supra, note 65. 

” Hearings, supra, note 139 at 182 (H. A. Millis, now ‘Chairman, National 
Labor Relations Board) ; at 93 (Chairman Biddle) ; 79 Conc. Rec. 7569 (Sen. 
Wagner) ; ibid., 9723 (Rep. Marcantino). 

™ Hearings, supra, note 139 at 94, 95, Cf., Landis, Symposium on Adminis- 
trative Law, (1939) 9 Am. L. Scu. Rev. 131, ff. 


* For a history of the approach of the English courts to the problem of 
labor relations see LANprs, CAses or Lasor Law (1934) Chapter I. 
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“coercion,” it was argued, would be in effect to nullify 
the Act itself, as well as the Norris-La Guardia Act de- 
signed to prevent the use of the injunction in labor disputes 
in the federal courts by the employers.’ In the Senate 
debates on the amendment proposed by Senator Tydings 
to prohibit “coercion” by employees, the fear of allowing 
the courts to engage in interpretation of the word “coer- 
cion” was clear. Senator Barkley inquired of Senator 
Couzens whether solicitation to join a union might not 
be conceived by a court to be “coercion” ;** Senator Wag- 
ner emphasized that the court had held that a threat to 
strike was coercive and foresaw the emasculation of the 
Norris-LaGuardia Act if the amendment were adopted.*” 
It remained for Senator Norris, however, to review the 
anti-labor activities of the courts in detail, commenting 
upon the Sherman Act, the Clayton Act, and the general 
approach of the courts in the past toward injunctive relief 
for employers, including their interpretations of “coer- 
cion,”” and emphasizing the dangers implicit in the pro- 
posed amendment.*” Whether rightly or wrongly, it seems 





“ Report, supra, note 144 at 16; see also, supra, note 65. 

*" “Assuming he and I were employed by the same employer or by different 
employers as laboring men not belonging to any union, and somebody, either 
from the inside or from the outside, came to him or me, or to both of us, to 
persuade us to join a particular union by arguing with us that it was a better 
union, or a more efficient or a more effective union than some other union. 
Would that be regarded as coercion or intimidation?” 79 Conc. Rec. 7656. 

 Tbid., at 7657, 7670. 

wee. the Sherman Anti-trust Law became a weapon by which labor was 
almost crushed out of existence because of the construction placed upon the law 
by the courts. ... The Clayton Anti-trust Law .. . did not do labor much 
good. The constructions which were put on that law by the courts from time 
to time practically took away all its force and effect. 

“In the hearings [on the Norris-LaGuardia Act] which went on for three 
years or so, during all of which I had the honor to preside, and in which I 
heard every word of the testimony, the history of these injunction suits was 
given, and the opinions of the courts were presented, showing that there was 
a gradual movement toward the domination of capital over labor. . . . The 
history of these injunctions shows that the general trend was to construe the 
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clear that in matters relating to labor economics, the 74th 
Congress agreed, in the words of Lord Erskine, that 
“Even the noble judges are clothed beneath their ermine 
with the common infirmities of man’s nature.” 

The interpretation of the Act itself by the Board has 
in general followed the suggestions enunciated during the 
legislative process. A recent report of the Board recites 
that 


... the purpose of the National Labor Relations Act is to provide 
a legal channel through which labor disputes centering around the 
right to organize and bargain collectively can be adjusted without 
resort to strikes or other forms of economic action . . .**° 


Since Dr. William E. Lieserson was appointed to the 
Board after the report was issued, his conception of the 
Act may be referred to specially: 


laws as capital wanted them to be construed. . . . Suppose the pending amend- 
ment were agreed to and some laboring man should meet some other laboring 
man and say to him, ‘I should like to have you join my union,’ what would 
there be to hinder one of the courts holding that that was coercion and issuing 
an injunction in such a case? ‘You may not coerce.’ I would not think such 
an act was coercion: the Senator from Maryland would not think it was 
coercion, of course; we would not have agreed, either of us, with the construc- 
tion placed by courts on the various acts that Congress has passed.” 79 Conc. 
Rec. 7669. 

™ Third Annual Report, National Labor Relations Board, p. 1 (1939). 
See also, Madden, Letter to Senator Burke, quoted in Hearings before a sub- 
committee of the committee on the judiciary on S. Rec. 207, 75th Cong., 3d 
Sess. (1938) at 11; “Self-Government for Workers” speech delivered before 
the American Political Science Association, December 29, 1938, 3 LRR Man. 
1085; Radio Speech on January 29, 1989 over Mutual Broadcasting System, 
3 L.R.R. Man. 1182; “The National Labor Relations Act, popularly known as 
the Wagner Act, provides, in essence, for only three things. One is the liberty 
of working people to join or form unions if they wish to, free from interference 
by their employers. The second is the duty of employers to bargain collectively 
with the representatives selected by a majority of their employees. The third 
is the duty of the government, acting through the National Labor Relations 
Board, to ascertain by an election or otherwise what union, if any, a majority 
of the employees in a proper unit desire to represent them.” To the same 
effect, see Smith, The Labor Relations Act as Guardian of Democracy, speech 
before the Carolina Political Union, 2 LRR 1078 (1938), 
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It [the Act] is intended to afford to employees the same right 
of human association, the same freedom to associate with their 
fellows for common benefit, that employers enjoy in their manufac- 
turers’ associations, chambers of commerce, and trade associations.'*! 


The decisions of the United States Supreme Court in. 
terpreting the scope, intent, and purpose of the Act closely 
parallel the explanations made by the Board. It has been 
stated that the Act assumes that free opportunity for 
collective bargaining with accredited representatives of 
employees will promote industrial peace, and that the pur- 
pose of the Act is 


to protect interstate commerce by securing to employees the rights 
established by Section 7 to organize, to bargain collectively through 
representatives of their own choosing, and to engage in concerted 
activities for that and other purposes.’® 


Emphasis has also been placed by the court upon the duty 
of the Board to prohibit unfair labor practices and on its 
right to investigate the conduct of the employers to ascer- 
tain whether they have intimidated or coerced employees.”” 


CONCLUSIONS CONCERNING THE LEGISLATIVE INTENT 


The history of legislation in the transportation indus- 
try, beginning in 1888, slowed down by court decisions 
from time to time during the development of a more chari- 
table approach to the problems of labor by the courts and 
the public, and culminating in the passage of the Railway 
Labor Act in the years preceding the National Labor Rela- 
tions Act, reveals the growing social consciousness of Con- 
gress regarding modern industrial problems. The hard- 
headed economic approach to labor difficulties on a quid 
#1 House Hearings at 3. 

7 National Labor Relations Bd. v. Pennsylvania Greyhound Lines, Inc., 
303 U. S. 261, 265, 266 (1938). 


** Cf., The Associated Press v. National Labor Relations Bd., 301 U. S. 
103, 129. 
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pro quo basis in the Recovery Act wherein labor and capi- 
tal agreed to share the benefits and the burdens of the 
plan proposed to stimulate business activities also displayed 
a conviction that at least a part of the remedy for our 
economic illnesses lay in established employer-employee re- 
lationships achieved through employer acceptance of the 
desirability of collective bargaining. More significant still 
was the conclusion of Congress that Section 7 (a) of the 
Recovery Act had failed, along with Public Resolution +4, 
which sought to implement it, because of delays in the 
enforcement of Board orders, delays in holding elections, 
ambiguity of the statutes, the rise of company unions, 
diffusion of administrative responsibility, and the lack of 
existing powers for investigation and enforcement vested 
in the Board. In the Recovery Act and Public Resolution 
44, implementary powers of the Board were lacking, un- 
doubtedly due in part to a general reluctance to invest the 
Board with discretionary powers for enforcement. And 
the necessity for such implementation was freely conceded 
during the debates on the Act, which itself embodied pro- 
visions rectifying many of the conditions causing the 
breakdown of Section 7 (a). The indignation against 
company unions, a consideration of the methods neces- 
sarily used in combating them, and the approval of the 
provisions leaving the closed shop problem to be dealt with 
by the states, all indicate an understanding of the extremely 
wide-spread regulatory activities to be performed by the 
Board. The extent of Congressional awareness of the 
scope of the Act is also shown by the rejection of amend- 
ments which directed the attention of Congress to every 
controversial part of the provisions of the Act and exten- 
sive debates concerning the partiality of the Act toward 
the employee, in which it was agreed that the purpose of 
the Act was to promote equality of bargaining power be- 
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tween employer and employee by assisting the employee 
while refraining from giving aid to the employer. The 
entire record of the hearings, reports, and debates indicates 
the promulgation of legislation to translate into action 
Congressional conviction on a political and economic prob- 
lem of tremendous proportions, the difficulties in the exe- 
cution of which were well recognized by those enacting 
the legislation. It may be assumed that the agency admin- 
istering the legislation was expected to have and exercise 
powers to implement the Act coextensive with the duties 
therein imposed. 

The legislative history of the procedural provisions of 
the Act and the Congressional conception of the general 
nature of the agency adds weight to the finding that the 
power of enforcement intended to be conferred on the 
Board was extremely wide in scope. The concept of the 
Board as analogous to the Interstate Commerce Commis- 
sion and the Federal Trade Commission, with their wide 
powers for adaptation of the statutes to multifarious activ- 
ities in the regulation of transportation industry and un- 
fair trade practices, emphasized the scope of procedural 
adaptation to the changing problems of labor relations 
implicitly and explicitly extended by the Act. On the other 
hand, there were constant references to the Board as a 
“quasi-judicial” agency. What the legislators meant by 
“quasi-judicial” is doubtful, but it is clear that traditional 
judicial characteristics were not considered the sine qua 
non of adjudicative excellence, for the courts themselves 
were severely criticized in the course of the debates. 


THE WAGNER ACT AND THE LEGISLATIVE PROCESS: 
IMPLICATIONS FOR NATIONAL DEFENSE 
No one living in America in 1935 needs be reminded 
that during the period when the National Labor Relations 
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Act was passed, the country was still slowly emerging 
from the economic chaos of the preceding five years. Rolls 
of the Works Progress Administration were crowded: 
millions of other employables were employed only part 
time, and unemployment was still the major economic 
problem of the country. The labor market was, in a word, 
glutted. The unfair labor practices of employers during 
the half decade before the Act had been unrestricted by 
labor principally because of intensive competition among 
many workmen for a few jobs. In such a labor economy, 
it seemed manifest that economics and ethics alike dictated 
an attempt to equalize the bargaining power of capital and 
labor. Nowhere in the debates do the rights of consumer, 
or of the public generally, appear to have been considered 
except as to the general public interest in stimulating eco- 
nomic recovery through relieving the public of the burden 
of labor disputes—a factor which, in view of the extensive 
discussion concerning the constitutionality of the statute, 
may have been presented by the proponents of the Act 
principally with a view to establishing the “burden on 
interstate commerce” theory upon which the constitution- 
ality of the Act was ultimately rested. 

Our present economy, predicated principally upon a 
scarcity of labor, raises a question as to how far the Act 
was intended to cover labor problems currently arising. 
The problems to be met are not altogether the same as those 
of 1935, although basically the problems in each type of 
labor economy are to prevent work stoppages and insure 
fair dealing. Certainly the emphasis in the administration 
of such legislation must change, for in times of labor scar- 
city the worker is much closer to equality of bargaining 
power with the employer than in periods of labor plenitude. 
Certainly, also, the stake of the public in the speedy and 
equitable settlement of labor disputes has grown immea- 
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surably with our entrance into armed conflict. 

Specific aspects of the aims of the Act ought to be 
examined in the light of those changes in national economy. 
A principal problem which has arisen in the recent months 
relates to the need for mediation of labor disputes. As has 
already been noted, bills have been introduced into Con- 
gress to require mediation’ of such controversies and the 
rising tide of labor disputes prompted the President to 
appoint a special mediation committee by executive order 
on March 21st last.’ 

Will the legislative process justify an extension of 


See note 4, supra. 

1° 6 Fep. Rec. 1532, 1533 (No. 56) March 21, 1941. The order created a 
board to be known as The National Defense Mediation Board of eleven mem- 
bers representing employers, employees and the public. The Board is to act 
upon application of the Department of Labor after its conciliation efforts have 
failed to adjust the dispute. No sanctions are given the Board except the right 
to take testimony and publish findings and recommendations concerning disputes. 
The proclamation also states that parties to labor disputes should give the 
Board and the Department of Labor notice of demands in such matters, full 
information as to developments, and advance notice of “threatened interruptions 
to continuous production.” 

Under a regulation of the Office of Production Management, a Labor Di- 
vision was established on March 18, 1941, the duties of the Director of which 
were to ascertain labor requirements for national defense, develop programs 
and coordinate efforts for assuring an adequate labor supply for national de- 
fense and advise with employers regarding standards of work and employment, 
and “assist in the prevention and adjustment of any labor controversies which 
might retard the defense program...” O. P. M. Regulation No. 5, Mar. 18, 
1941, 9 U. S. L. Weex 2575 (1941). 

Public sentiment as to mediation shown by the Gallup polls at the time of 
the appointment of the commission indicated that 85% of the people would re- 
quire employers and employees to mediate their differences. See Gallup polls 
released March 26, 1941 and March 30, 1941. In a later survey by the same 
group, a cross section of voters was asked: “When workers in a factory 
working on defense contracts vote to go on strike, do you think they should 
be required by law to wait for sixty days before the strike can start?” Fewer 
than one voter in twelve had no opinion on the subject; eighty-nine percent 
favored the proposal and eleven percent disapproved. Among industrial labor 
union members more than two-thirds approved such a cooling off period. N. Y. 
Times, May 2, 1941, 20:3. 
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Board activities into the field of conciliation? The report 
of the House Committee on the adoption of the Act after 
reciting the quasi-judicial powers of the Board, related: 

This of course does not preclude securing compliance, either by a 
stipulation procedure or otherwise, prior to formal hearing or appli- 
cation to the courts. But the Board and its agents or agencies are 
required to carry out the declared will of Congress as provided in 
this definite legislation; the law must have application in all cases, 
and must not be haggled about or compromised because of exigency 
of a particular situation or the weakness of a particular employee 
group as against a more powerful employer. Under the bill it is 
contemplated that the Board, its agents or agencies will not confuse 
the quasi-judicial nature of their function by intruding upon the 
regular work of the Conciliation Service of the Department of 
Labor.*** 


While the Board has in fact settled many of the charges 
of unfair labor practices brought to its attention,” the 
jurisdiction to prevent these practices is such that normally 
there has been no occasion for it to attempt to settle a 
dispute as it is in progress; the jurisdiction of the Board 
being limited under the Act to finding whether an em- 
ployer has engaged in unfair labor practices, and to ascer- 
taining the appropriate bargaining agency designated by 
the employees. It has already been noted that the bill 
originally provided machinery for extensive arbitration 
of labor disputes, and -that it was originally planned to 
retain the Conciliation Service of the Department of 
Labor in the Board.’ The fact that these provisions were 
eliminated from the bill before its final passage*” illustrates 

™ See text to note, 138, supra. 

** Supra, note 188. 

*” Out of 22,891 cases disposed of by the Board between October 1, 1933, 
and June 30, 1989, 48 per cent were settled; 13.5 per cent were dismissed by 
the regional director for the Board, and 24.3 percent were withdrawn after con- 
ference with Board Officials. 2 House Hearings 375, Exh. 40. 


*” Supra, notes 140-150, and text. 
‘* Supra, note 151 and text. 
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clearly that in the field of general conciliation, at least 
where unconnected with a prosecution for unfair labor 
practices, the Board can have no place in labor disputes 
in defense industries.*” 

A constant irritant of public opinion relating to labor 
now as at all times has been the jurisdictional strike. When 
the public safety is imperiled, stoppages of production 
pending determination, not of whether the employees are 
to belong to a union, but as to which union shall represent 
the employees of a particular employer, incur increasing 
disapproval of the public.’ In this field, prompt and effec- 
tive action by the Board in designating a bargaining 
agency under the Act may result in eliminating causes of 
friction prior to suspension of production, for the Board 
is particularly charged with the duty of determining ap- 
propriate bargaining agencies and units by Section 9 of 
the Act. It seems reasonable to believe that the Board 
will endeavor to give jurisdictional disputes in defense 
industries preferential places on its dockets. The Presi- 
dent, however, in an Executive Order’ moved to insure 
that this be done by extending power to the National De- 
fense Mediation Board “to request the National Labor 
Relations Board, in any controversy or dispute relating to 

12 See, also Section 10 (b) of the Act, which apparently grants jurisdic- 
tion to the Board to intervene in a labor dispute not involving representation 
of employees only “. . . whenever it is charged that any person has engaged in 
or is engaging in any such unfair practices”, which apparently restricts the 
jurisdiction of the Board only to matters wherein a charge has been filed. 

*® Although the subject has not specifically been made the occasion for a 
survey, it cannot be doubted that jurisdictional strikes have had much to do 
with the sentiment shown in the Gallup polls wherein 72% of those responding 
to inquiries on the subject stated that they would approve forbidding strikes in 
the defense industries, (See Gallup polls released on March 26, 1941, and 
March 30, 1941) and one-third of the union members questioned regarding the 
lag in defense industries voluntarily mentioned strikes and failure of labor 


unions to cooperate. 
** Supra, note 166, at Section 2 (e). 
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the appropriate unit or appropriate representatives to be 
designated for purposes of collective bargaining, to ex- 
pedite as much as possible the determination of the appro- 
priate unit...” In the absence of discussion of this 
matter in the legislative process, it seems clear that the 
Presidential suggestion is in conformity with the general 
spirit and scope of the Act. 

With the public attitude toward the need for acceler- 
ated preparation for national defense rapidly approaching 
the “Work or Fight” degree of intensity,’ public reaction 
against production delays due to labor difficulties in defense 
industries’ presents the question of what sanctions, if 
any, can be invoked by existing governmental agencies 
against labor to insure the uninterrupted production of 
defense materials. The history of the Act makes it clear 
that it was never intended that the Act should impose any 
responsibilities upon employees with reference to their re- 
lationships with employers, excepting perhaps the duty to 
affiliate with a majority group where a closed-shop con- 
tract had been executed. Particularly was it indicated in 
Section 13 of the Act that “Nothing in this Act shall be 
construed so as to interfere with or impede or diminish 
in any way the right to strike.” When, during a discussion 
of the bill on the floor of the Senate, it was suggested that 
the bill ought to be amended to make it obligatory on the 
members of the unions to fulfill the conditions of a contract 
entered into by them with the management, it was replied 
by proponents of the bill that to so amend the bill would 

*° “Work or Fight” became a watchword during the First World War. 
See Selective Service Regulations Sec. 121A-L, (1918) the effect of which 
is discussed generally in Hoague, Brown and Marcus, Wartime Conscription 
and Control of Labor (1940) 54 Har. L. Rev. 50, at 58-59 and NatIionaL 
War Lasor Boarp (Bull., No. 387, Bur. Lab. Stat., U. S. Dept. Lab.), 34, 
ff, dealing with general enforcement of “Work or Fight” requirements. For 


present developments in this direction see notes 187 ff. infra. and text. 
™* Cf. e. g., notes 173 and 166, supra. 
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be to establish a virtual “slavery” of the employees. Upon 
such a response, the amendment was defeated.'"’ Such a 
legislative history reflects no theory in the legislative proc- 
ess whereby Board orders might require employees to 
remain at their positions. 

Moreover, coercion of employees by other employees in 
defense industries, either apart from or in connection with 
strikes, may ultimately become a subject of vital public 
concern. Here, also, it seems clear from the legislative 
history of the Act that the Board may exercise no jurisdic- 
tion over such problems. The discussion of the matter in 
the Senate hearings’* and the Report of the Senate Com- 
mittee on the bill,’** as well as the debates on the floor of 
the Senate,” reveal a considered determination to place 
coercion by employees beyond the scope of the regulatory 
powers of the Board. 

Employees, as well as employers and the general public, 
have rights which ought to be safeguarded in the months 
tocome. It has been suggested that “labor peace, and the 
resultant steady flow of production, can best be achieved 
through fair dealing—not repressive legislation.”’'”' Cer- 
tainly there can be no quarrel with such a conclusion. But 
what is “fair dealing’, and what part ought the Board 
play in ensuring it? During the early stages of the defense 
program, the Board called the attention of the Army and 
Navy officials having charge of placing orders for defense 
materials to the fact that certain industrial organizations 
had been accused and found guilty of unfair labor practices 


**79 Conc. Rec. 9730. 

** Supra, note 99 and text. 

*” Supra, note 100 and text. 

™ Supra, notes 101-106 and text. 

** Pressman, Sabotage and National Defense, (1941) 54 Har. L. Rev. 632, 
644. See also: LaBor anpD NATIONAL DeFENSE, op. cif. supra, note 2, at 118, 
122 ff. 
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by the Board. After contradictory announcements by offi- 
cials of the Army and the Navy and a somewhat equivocal 
opinion by Attorney General Jackson, the Assistant Sec- 
retary of War issued to contracting officers a statement of 
the labor policy of the War Department informing them 
that although compliance with the Act would be a factor 
in considering the ability of a contractor to carry out his 
contract, 

The award of a War Department contract . . . is not to be con- 
sidered as barred by the single fact that proceedings under the 
National Labor Relations Act have been instituted or that findings 
of violations of the Act have been made by the National Labor 
Relations Board.**? 


Thereafter, the Army and Navy officials inserted a 
clause into agreements with contractors setting forth the 
statement of the Commission concerning labor policy ap- 
proved by the President as a guide to letting such con- 
tracts. This was done by means of Procurement Circular 
43. Even this order was rescinded on June 5, 1941, how- 
ever, by Procurement Circular 40.*** 

Nowhere in the legislative history of the Act is there 
any suggestion that the Board should solicit the coopera- 
tion of other branches of the Government in applying sanc- 
tions for violation of the Act by withholding government 
contracts, and the memorandum above incisively demon- 
strates the disapproval of the War Department of the 
application of such sanctions. It seems possible, at least, 
that the conclusion of the Assistant Secretary might have 
been different had there been any evidence of a legislative 

™Q. M. G. Circular letter No. 104, Nov. 28, 190; 9 U.S. L. Weex 2357 
(Dec. 24, 1940). For a history of the discussion of the legal and political con- 
siderations involved in awarding defense contracts to those accused of violations 
of the National Labor Relations Act, see also 9 U. S. L. Wrex 2217 (October 


8, 1940) and 2230 (October 15, 1940). 
™9U.S. L. Weex, 2160, 2347 and 2750 (1940-1941). 
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intent to authorize the imposition of such a penalty by the 
Board. However, in view of the very broad general powers 
granted the President to require the cooperation of indus- 
trial leaders in national defense matters through the so- 
called “lease-lend” bill,"“* there seems to be no present need 
to seek for additional techniques through which employers 
may be required to cooperate—in labor disputes or other 
matters—for the furtherance of the defense program. 
This is, of course, particularly true in view of the broad 
powers granted to the President in time of war as Com- 
mander in Chief of the Army and Navy. 

The method of approach to the first real labor crisis 
in national defense preparations indicates the probable 
procedures to be followed in the future, and emphasizes 
that imperative necessity for the production of defense 
materials may elicit governmental intervention in labor 
disputes of a distinctly different nature from that author- 
ized in the Act. The controversy is tersely described in 
an executive order by the President, issued during the 
dispute, which set forth in substance that The North 
American Aviation, Inc., at its Inglewood plant in Los 
Angeles, California, had contracts with the United States 
for the manufacture of military aircraft; that a contro- 
versy arose at the plant over terms and conditions of em- 
ployment between the company and the workers which they 
were unable to adjust by collective bargaining; that the 
matter was referred to the National Defense Mediation 
Board; and that notwithstanding an agreement between 
the Mediation Board and the representatives of the em- 
ployees to resume operations, the strike continued, causing 
cessation of production of aircraft." Serious difficulties 
Public Law 11, H. R. 1776, 77th Cong., Ist Sess., Approved March 11, 
1941 


** Executive Order No. 8773, June 9, 1941, 6 Fep. Rec. 3109 (1941), 9 
U. S. L. Weex 2750 (1941). 











- ~ 
rie WAGNER ACT 71 


were experienced during the latter part of May, and more 
particularly during the first few days of June. During this 
period, varied pressures were brought to bear on the re- 
calcitrant employees and their supporters. On May 28, 
1941, the regulations of the Selective Service Administra- 
tion were amended so as to provide more broadly for the 
reclassification of all registrants," amending and combin- 
ing Section XXX and Paragraph 333 of Volume 3 of the 
Selective Service Regulations. The amendments related to 
all individuals deferred, and placed renewed emphasis on 
the fact that deferments (including those made for persons 
engaged in defense industries) were merely temporary and 
subject to change by the various draft boards. In view 
of the general application of the amendment, the connec- 
tion with the North American dispute is only speculative. 
On June 5, 1941, however, a more direct announcement 
was made by the Secretary of War to the effect that 
soldiers who had held key positions in defense industries 
before induction, whose services were requested by their 
respective employers, might be released to re-enter their 
previous employments.’ The decision rendered many 
skilled workers at least potentially available to relieve the 
labor scarcity which might be expected to result from pos- 
sible widespread extension of the area of employer- 
employee conflicts. On the same day, the Army and Navy 
officials withdrew the provisions in contracts which had 
indirectly discouraged unfair labor practices on the part 
of employers." The strike continued in unabated inten- 
sity, and on June 9, 1941, two steps of far reaching signifi- 
cance in war labor economics took place. On that date 
state directors of the Selective Service System were re- 


8 


“6 Fev. Rec. 2603 (1941). 
“79 U.S. L. Week 2750 (1941). 
“See note 183, supra, and text. 
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quested to reclassify employees in defense industries who 
had terminated the employments under which they had 
received deferred status," and the President issued an 
executive order directing the Secretary of War to take 
over the plant, directing also that workers returning to 
the plant for employment were to be protected, and author- 
izing the Secretary to employ civilians in his discretion. 
Possession and operation under the order were to be ter- 
minated as soon as the President determined that the plant 
would be privately operated in a manner consistent with 
the needs of national defense.’”’ Production was resumed 
in due course, and on July 2, 1941, under another executive 
order, possession of the plant was relinquished." 


Hence it appears that procedures other than those 
established by the Act are presently favored in the solution 
of those difficulties peculiar to our present necessities in 
promoting production for national defense purposes, both 
as to preliminary negotiations now handled by various . 


* The instructions provided as follows: “The basic principle upon which 
selective service operates is to keep the man on the job where he can render 
the greatest service to his government. The citizen who has been deferred be- 
cause of the job he is performing in the national defense program cannot expect 
to retain the status of deferment when he ceases to work on the job for which 
he was deferred. The status of deferment and the responsibility to perform 
the necessary work are inseparable. 

“Therefore, I hereby direct all agencies of the Selective Service System to 
take the necessary action to reconsider the classification of all registrants who 
have ceased to perform the jobs for which they were deferred, and who are, 
by such failure, impeding the national defense program.” Instructions of Act- 
ing Director to State Directors, June 9, 1941; quoted from 9 U. S. L. Week, 
2750 (1941). 

™ Cited supra, note 185. 

6 Fep. Rec. 3253 (1941). The practice has also been followed subse- 
quently. See Executive order No. 8868 Aug. 23, 1941, in connection with the 
Federal Shipbuilding and Drydock Co. (Kearney, N. J.), (10 U.S.L. Week 
2127 (1941) ) ; Executive Order 8928, Oct. 30, 1941, Air Associates, Inc., (Ben- 
dix, N. J.), (ibid., at 2274). 
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committees mentioned, and as to ultimate removal of 
stoppages in production caused by labor disputes. 

It further appears that neither the legislative history 
of the Act nor present sanctions in labor disputes in de- 
fense industries furnish a foundation upon which it can be 
said that the Act is, or was intended to be, adaptable to 
a war time economy. Quite possibly it is true, as Repre- 
sentative Murdock has said, that “the scheme of the Act 
should be supported by even greater sanctions than it 
carries at the present time,’"”’ even though it may be 
doubted that the public welfare would be served by “the 
enactment of legislation, adding criminal! penalties for vio- 
lation of the NLRA,” as suggested by the General Counsel 
for the Congress of Industrial Organizations." In any 
event, it is clear that no present widening of the scope of 
the authority of the Board to enforce penalties against 
recalcitrant employers, either by a denial of government 
contracts in defense matters, or otherwise, can be predi- 
cated upon the legislative history of the Act. It is equally 
clear that there has never been an indication in the legisla- 
tive process that the provisions of the Act might be invoked 
to police in any manner the conduct of employees in their 
relationships with the employer or other employees, to 
disaffirm the right to strike, or to require mediation or 
arbitration of labor disputes. 

* Murdock, The Defense Emergency and the National Labor Relations Act, 


(1940). 3 Nat. Law. G. Q. 87, 90. 
™ See supra, note 181, at 645. 
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The Duty of Loyalty of a Trustee 


Where one of two persons holds the character of a trustee 
or a character analogous thereto such as an agent, guardian or the 
like, and stands in such a position that he has rights or powers which 
he is bound to exercise for the other person, the so-called fiduciary 
relation exists. Cases defining and limiting this relation are legion.’ 
But courts of Equity have carefully refrained from setting bounds 
to the principles which control those in fiduciary capacities for by 
retaining this elasticity they have been able to extend their appli- 
cability to all devices invented by unfaithful fiduciaries.* It is set- 
tled by an overwhelming weight of authority that the principle ex- 
tends to every possible case in which the fiduciary relation exists as a 
fact,s in which there is confidence reposed on the one side and the 
resulting advantage on the other. The relations and duties involved 
in it need not be legal; they may be moral, social, domestic or merely 
personal." The term fiduciary or confidential relation is a very broad 
one, and where it is found, obligations such as the duty of loyalty 
and prohibition against self-dealing are enforced. These obligations 
and their enforcement vary in strictness with the degree of the quality 
of the relationship. The origin of the confidence and the source of 
the influence are immaterial. The rule embraces both technical fidu- 
ciary relations and those informal relations which exist whenever one 
man implicitly relies upon the judgment of another, the only cri- 
terion being that such relation exists in fact.® 

‘See, Worps anp Purases Vol. 16, p. 513 et seq. 

?Nebraska Power Co. v. Koenig, 93 Neb. 68, 139 N. W. 839 (1913); Hivick v. 
Urschel, 171 Okla. 17, 40 P. 2d 1077 (1935); Puckett v. Dyer, 203 N. C. 684, 167 S. E. 
43 (1932). 

* Pomeroy, Eg. Jur. Sec. 956; Roby v. Colehaur, 135 Ill. 30, 25 N. E. 777 (1890): 
Studybaker v. Cofield, 159 Mo. 596, 61 S. W. 246 (1901); Rollison v. Muir, 163 Okla. 
266, 21 P, (2d.) 1062 (1933); Selle v. Wrigley, 233 Mo. App. 43, 116 S. W. (2d) 217, 
221 (1938). 

*O’Donnell v. Snowden & McSweeney, 237 Ill. App. 156 (1925); Dale v. Jennings, 
90 Fla. 234, 107 So. 175 (1925). 

® Beach v. Wilton, 244 Ill. 413, 91 N. E. 492 (1910), Quoting 2 Pomeroy Eg. Jun. 
(3rd Ed.) Sec. 956; Henson v. Cooksey, 237 Ill. 620, 86 N. E. 1107, 1109 (1908); Beare 
v. Wright, 14 N. D. 26, 29, 103 N. W. 632, 69 L. R. A. 409 (1905); Commercial Mer- 


chants Nat. Bank and Trust Co. v. Kloth, 360 Ill. 294, 196 N. E. 214 (1935). 
*2 Pom. Eg. Jur. Sec. 955. 
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The force and effect of this principle can be best determined by 
a brief survey of its application in allied fields of the law. 


Administrator—Heir: Executor—Legatee. Administrators and 
executors owe to heirs and legatees a duty which requires them to 
handle the estate in such a way that they will not make a profit from 
it. As illustrative of this we find that the general rule is that sales 
by executors or administrators to themselves either directly or in- 
directly are voidable within a reasonable time;’ their liability in 
this respect is not dissimilar from that of trustees.£ Other courts 
hold such sales to be absolutely void.® If creditors have reduced 
their claims to judgments against the estate they can file a bill to 
set aside the sale by the executor or administrator to himself,’° and 
if he has resold the property he must account for the proceeds."! 


Guardian—Ward. Equity requires the utmost good faith in all 
transactions between guardian and ward.'* The guardian must pro- 
tect the ward’s estate and is not allowed to make any profi on it 
outside that which is lawfully allowed him for administering the 
estate..*> He may not trade with himself on account of the ward, 
or use or deal with the ward’s property for his own henefit."* 


Attorney—Client. When advising his client, and conducting 
the latter’s affairs, an attorney is bound to conduct himself as a 
fiduciary occupying a high position of confidence and fidelity. In 
all of his relations with his client it is his duty to exercise and 
maintain the utmost good faith, integrity, and fairness.'* 


™ Among the numerous cases so holding, See Murphy v. Teter, 56 Ind. 545 (1877); 
Verdun v. Barr, 253 Ill. 120, 97 N. E. 239 (1911); Anderson v. Green, 46 Ga. 361, 379 
(1872); Mock v. Pleasants, 34 Ark. 63, 72 (1879); Ebelmesser v. Ebelmesser, 99 II. 
541, 548 (1881). 

* Rafferty v. Mallory, 3 Biss. 362, 367, 20 Fed. Cases 166 (1872). 

* Forbes v. Halsey, 26 N. Y. 53, 65 (1862); Lotham v. Barney, 14 Fed. 433, 442 
(1882); Aronstein v. Irvine, 49 La. An. 1478 (1897). 

% Elting v. F. N. B., 173 Ill. 368, 383, 50 N. E. 1095 (1898). 

4 Elting v. F. N. B., Supra. 

13 Pevehouse v. Adams, 52 Okla. 495, 153 P. 65 (1915); Dolbeare v. Bowser, 
254 Mass. 57, 149 N. E. 626 (1925). 

1%3 Brandau v. Greer, 95 Miss. 100, 48 So. 519 (1909); Showalter v. Hampton, 10! 
Okla. 83, 223 P. 167 (1923); Clay v. Butler, 132 Va. 464, 112 S. E. 697 (1922); In re 
Montgomery’s Estate, 140 Wash. 51, 248 P. 64 (1926). 

44 Charles v. Witt, 88 Kan. 484 ,129 P. 140 (1913); Sowers v. Pollack, 112 Kan. 599, 
212 P. 103 (1923); Berry v. Berry (Mo. App.) 218 S. W. 691 (1920); Milner v. Hare- 
wood, 18 Ves. 258, 274 (1811). 

% Commonwealth Finance Corp. v. McHarg, (C. C. A. N. Y.) 282 F. 560 (1922); 
Parkerson v. Borst, 264 F 761 (C. C. A. La.) (1920) cert. denied Putnam v. Borst, 41 S. 
Ct. 8, 254 U. S. 634 (1920); Bryant v Lewis, (Tex. Civ. App.) 27 S. W. (2d) 694, 
607 (1930); Wallach v. Rabinowitz, 200 N. W. 646, 185 Wis. 115 (1924). 
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Partners Inter Se. In the partnership relation the duty to di- 
vulge all material and relevant ‘information is apparent.’ A part- 
ner must not compete in a similar enterprise;*’ if he does, Equity 
will restrain him,!* and his copartner can require an accounting for 
profits..* One partner may not appropriate to his own use a re- 
newal of a lease, though the term is to begin at the expiration of 
the partnership.*° One case ** has gone so far as to say “There is 
no stronger fiduciary relation known to the law than that of a co- 
partnership,” but this honorary phrase is usually accorded the rela- 
tion of trustee: cestui que trust. 


Corporations. The fiduciary duty of a director and officer to the 
corporation prevents him from obtaining any unfair advantage or 
profit for himself by misrepresentation, undue influence or con- 
cealment. A director may not deal with his corporation at arm’s 
length.** Similarly with respect to dealings in corporate stock, 
there is authority for holding the director to fiduciary standards as 
to the effect of his so dealing upon the stockholders. At one time 
the existence of such fiduciary relation was denied.** The more 
recent trend is codified as to any “Equity security” which is regis- 
tered on a national security exchange. This denies to directors, 
officers and large stockholders the right to profit from short term 


4% Yorks v. Tozer, 59 Minn. 78, 60 N. W. 846 (1894); McGrath v. Cowen, 57 Ohio 
St. 385, 49 N. E. 338 (1898); Poss v. Gottlieb, 118 Misc, 318, 193 N. Y. S. 418 (1922). 

1 Dennis v. Gorden, 163 Cal. 427, 125 Pac. 1063 (1912). 

% Marshall and Co. v. Johnson, 33 Ga. 500 (1863). 

1% McMahon v. McClernan, 10 W. Va. 419 (1877). 

Leach v. Leach, 18 Pick. 68, 76 (Mass.) (1836); Mitchell v. Reed, 61 N. Y. 123, 
19 Am. Rep. 252 (1874); Lurie v. Pinanski, 215 Mass. 229 (1913). 

41 Sahlinger v. Sahlinger, 56 Wash. 134, 105 P. 236 (1909). 

2 BaLLanTINE AnD Lattin, Cases AnD Martertrats On THe Law Or Corporations, 
(1939) p. 172; Elliot v. Baker, 194 Mass. 518, 80 N. E. 450 (1907); 3 Fretcner, Crcro- 
pepia Corporations, (Perm. Ed.) Sec. 838; Marxowerz, Private Coxroxations (2nd Ed.) 
Sec. 516 (1886); Gray v. Cornelius, 49 F. (2d) 67 (D. C. Okla. 1930); Spre.rman, 
Corporate Directors p. 14 (1931). 

% Oliver v, Oliver, 118 Ga. 362, 45 S. E. 232 (1903); McManus v. Durant, 108 App 
Div. 643, 154 N. Y. S. 580 (1915); Sauter v. Fulmer, 258 N. Y. 107, 179 N. E. 310 
(1932); Stewart v. Harris, 69 Kans. 498, 77 P. 277 (1904). Earlier cases denying exist- 
ence of such a duty: Board of Com’rs. v. Reynolds, 44 Ind. 509; 15 Am. Rep. 245 (1873); 
Hooker v. Midland Steel Co., 215 Ill. 444, 74 N. E. 445 (1905); Carpenter v. Danforth. 
52 Barb. (N. Y.) 581 (1868). To find a review of cases up to 1910, see Wilgus. 
Purchase of Shares of -Corporation by a Director from a Shareholder, (1910) 8 
Mic, L. Rev. 267. Arkansas has consistently ruled that directors are liable to share- 
holders directly for loss caused to them by the official misconduct of the directors, 
whether the loss occurs in the handling of corporate shares or not. Bank of Des. Arc 
v. Moody, 110 Ark. 39, 161 S. W. 134 (1913), Bank of Commerce v. Goolsby, 129 Ark. 
416, 196 S. W. 134 (1917); Muller v. Planter’s Bank & Trust Co., 169 Ark. 480, 275 S$ 
W. 750 (1925); Johnson v, Coleman, 179 Ark. 1087, 20 S. W, (2d) 186 (1929), 
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dealings in the securities of their corporations.*' Within the corp- 
oration itself, the shareholders may not wilfully injure the interests 
of other shareholders. The actions of the majority shareholders are 
subject to the rights of the minority shareholders in such trans- 
actions as sale of assets, consolidation, merger, dissolution, ex- 
changes of shares, and amendment of articles.” 


Agency. The rule on which the doctrine of undivided loyalty 
is based is found in the field of agency. This rule is that a man 
cannot serve two masters.** So an agent occupying a place of trust 
and confidence is not permitted to put himself in a position in which 
his personal interests may come in conflict with his duty to his prin- 
cipal. He cannot assume a position which may afford the temptation 
to subordinate the interests of his principal to those of himself in the 
discharge of his duty. In order to free him from temptation he is 
disabled from placing himself in such position.** Although the issue 
is rarely litigated, it has been held that a principal also owes a duty 
of good faith to his agent.** 


Coadventurers. Probably the most famous case holding joint ad- 
venturers to a high degree of loyalty is Meinhard v. Salmon.** 
Judge Cardoza said, “Joint adventurers like copartners owe to one 
another while the enterprise continues the duty of the finest loyalty. 


** Federal Securities Exchange Act of 1934 (Mason’s U. S. Cone, Tit. 15 ¢. 16 a Sec. 
16). Textwriters favor the view that due to the inequality of the positions of the di 
rector or officer and shareholder, if special circumstances affecting the value ef the stock 
exist, the nondisclosing director or officer will be liable. Sce Thornton, The Trust Rela- 
tion between Corporate Officers and Stockholders, Buying of, or Selling Their Stock to 
Them, (1908) 67 Cent. L. J. 452; 3 Fretcuer, Cyc. Corrorations (Perm Fd.) Sees. 
2564-2567; Berle, Publicity of Accounts and Director’s Purchase of Stock, (1927) 25 
Micu. L. Rev. 827; Smith, Purchase of Shares of Corporation by a Director from a 
Stockholder, (1921) 19 Micn. L. Rev. 698; Laylin, Duty of a Director Purchasing Shares 
of Steck, (1917) 27 Yate L. J. 731; see Wilgus’ article Supra n. 23. Contra: Walker. 
Duty of Disclosure By a Director Purchasing Stock from his Stockh@lders, (1923) 32 Yate 
L. J. 637. 

* See Lattin, Equitable Limitations on Statutory or Charter Powers Given to Majority 
Stockholders, (1932) 30 Micn. L. Rev. 645; Kavanaugh v. Kavanaugh Knitting Co., 226 
N. Y. 185, 123 N. E. 148 (1919); Wright v. Oroville Gold, Silver & Copper Min. Co., 40 
Cal. 20, 27 (1870); Lebold v. Inland S. S. Co., 82 F. (2d) 351, 354 (C. C. A. 1936); 
Outwater v. Public Service Corp. of New Jersey, 103 N. J. Eq. 461, 143 Atl. 729 (1928). 

% Lum v. McEwen, 56 Minn. 278, 57 N. W. 662 (1894). 

™ Pratt v. Shell Petroleum Corporation, 100 F. (2d) 833 (1938) cert. denied 306 U. S. 
639, $9 S. Ct. 775 (1939); United States v. Carter, 217 U. S. 286, 30 S. Ct. 515 (1910); 
Daus v. Short, 169 Iowa 1, 150 N. W. 1047 (1915); Lucey v. Vilhauer, 64 S. D. 54, 264 
N. W. 203 (1935). 

* McLeod v. Gaither, 94 Fla. 55, 113 So. 687 (1927). 

* Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928) accord as to fiduciary 
duties of joint adventurers. Menefee v. Oxnam, 42 Cal. App. 81, 183 Pac. 379 (1919); 
Church v. Odell, 100 Minn. 98, 110 N. W. 346 (1907). 
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Many forms of conduct permissible in a workaday world for those 
acting at arm’s length are forbidden to those bound by fiduciary 
ties. A trustee is held to something stricter than the morals of the 
market place. Not honesty alone but the punctilio of an honor the 
most sensitive is then the standard of behavior. As to this there 
has developed a tradition that is unbending and inveterate. <A 
compromising rigidity has been the attitude of courts of Equity 
when petitioned to undermine the rule of undivided loyalty by the 
‘disintegrating erasion of particular exceptions’...only thus has the 
level of conduct for fiduciaries been kept at a level higher than that 
trodden by the crowd.” *° 

Trustee—Cestui Que Trust. The foregoing duties apply with 
unmitigated vigor to the trustee, cestui que trust status which is 
a fiduciary relation of the highest order.*' Judge Davis in a very 
strong opinion, Barker vy. First National Bank of Birmingham, 
relying upon Meinhard v. Salmon * had this to say of the conduct 
required of a trustee: “The relation between a trustee—cestui que 
trust is the most intense fiduciary relation in our law. The trustee 
is required to use the skill of a person of ordinary intelligence. .. 
and if he possess more skill than that of the ordinary person, he 
must use the skill that he has at his command. In all his acts as 





trustee, he must display complete loyalty to the interests of the 
cestui que trust. All personal or selfish interests and all considera- 
tion of the interests of third parties must be excluded. His must 
be an undivided loyalty.” ** This most fundamental of al! duties 
owed by the trustee to the cestui gue trust arises not by virtue of 
provisions in the trust instrument, but rather because of the relation- 
ship arising from the creation of the trust.*‘ Professor Bogert in 
his work Trusts and Trustees * points out some reasons why this 
rigorous standard of conduct has been imposed. The trustee has an 


* Meinhard v. Salmon, n. 29 Supra. at page 460. 

"The fiduciary relation has been defined as one in which “if a wrong arises the same 
remedy exists against the wrongdoer on behalf of the principal as would exist against a 
trustee on behalf of a cestui que trust.’’ City of Boston v. Santosuosso, 298 Mass. 175, 
10 N. E. (2d.) 271, 275; Carr v. Streeter, 262 Mass. 595, 160 N. E. 405, 407 (1937); 
Central Natl. Bank v. Connecticut Mut. Life Ins. Co., 104 U. S. 54, 68, 26 L. Ed. 693 
(1881); Niland v. Kennedy, 316 Ill. 253, 147 N. E. 117 (1925). 

3 Supra, n. 29. : 

*% Barker v. National Bank, 20 F. Supp. 185 (D. C. N. D. Ala. 1937); See 2 Scort, 
Trusts 227. 

%2 Scott, Trusts Sec. 170, p. 856, “In some relations the fiduciary element is more 
intense than others; it is peculiarly intense in the case of the trust.” 

3 Bocrrt, Trusts ann Trustees Sec. 493, p. 1560-1561, 
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intimate knowledge of the financial affairs of the cestui que trust 
and can easily win his confidence; because of the trustee’s superior 
position there is, first, a great opportunity for the exercise of fraud 
and undue influence, and second, difficulty of proof on the part of 
the cestui que trust that an unfair advantage has been taken of him. 
As a result of this latter fact, when a question arises between trus- 
tee and a beneficiary, or when confidential relations exist between 
any two persons, resulting in one having an influence over the other 
and a business transaction takes place between them, resulting in a 
benefit to the person holding the influential position, the lay pre- 
sumes everything against the transaction and casts the burden of 
proof upon the person benefited to show that the confidential rela- 
tion has been to that transaction at least, suspended, and that it 
was fairly conducted as if between strangers.** 

The same high standard which is today required of trustees is 
one of the fairly ancient and best established principles of Equity. 
In 1726, the famous Rumford Market case ** held that at the ex- 
piration of a lease held by the trustee for the benefit of the cestwi 
que trust, even though the lessor refused to renew the lease, the 
trustee could not procure a lease for his own benefit. The court 
said “. . . he (the trustee) should have let it run out than to have 
had the lease to himself, . . . the trustee is the only person of all 
mankind who might not have had the lease.” When the fiduciary 
obtains property under such a lease, or in some other way gains a 
benefit as the result of his capacity as fiduciary, the principal has a 
remedy, for in this and similar situations, the constructive trust 
affords relief.** 

#2 Jonzs, ComMENTARIFS ON EvipENCcE Sec. 549, p. 1010; Jones v. Lloyd, 117 Ill. 597, 
7 N. E. 119 (1886) (trustee); Trice v. Comstock, 121 Fed. 620, 61 L. R. A. 179 (1903) 
(agent); Nelson v. Matsch, 38 Utah 122, 110 Pac. 865 (1910); Ann Cas. 1912 D. 1242 and 
note (partner); Pacific Ry. Co. v. Ketchum, 101 U. S. 289, 25 L. Od. 932 (1879) (attor 
ney). In re Williams’ Estate, 50 Ore. 179, 92 Pac. 118 (1907) (executor); Chorpen- 
ning’s Appeal, 32 Pa. St. 315, 72 Am. Dec. 789 (1858) (guardian). 

™ Keech v. Sandford, Chancery 1726, Selo. Cas. Ch. 61. 

* Botkin v. Pyle, 91 Colo. 221, 14 P. (2d.) 187 (1932); Parkes v. Burkhart, 101 
Wash. 659, 172 P. 908 (1918); Bryan v. McCaskill, 284 Mo. 583, 225 S. W. 683 (1920); 
Frick v. Cane, 160 Misc. 450, 290 N. Y. S. 592 (1936) (trustee). Walley v. Walley, 
1 Vern. 484 (1687); Holt v. Holt, 1 Ch. Cas. 190 (1670) (executor). Leach v. Leach, 
18 Pick 68 (Mass. 1836); Larie v. Pinanski, 215 Mass. 229, 102 N. E. 629 (1913); 
Mitchell v. Reed, 61 N. Y. 123, 19 Am. Rep. 541 (1874) (partners). Essey Trust Co. v. 
Enwright, 214 Mass. 507, 102 N. E. 441 (1913); Davis v. Hamlin, 108 Ill. 39, 48 Am. Rep. 
541 (1883) (agents). Girard v. Lamoureux, 227 Mass. 277, 116 N. E. 572 (1917); Paw 
Paw Savings Bank v. Free, 205 Mich. 52, 171 N. W. 464 (1919) (corporate officers). 


As to the purchase of a reversion See, Anderson v. Lemon, 8 N. Y. 236 (1853). There 
has been some question whether the same rule should be applied. See discussion in 











COMMENTS 81 


Although the principle itself has long been applied, the phrase 
“duty of undivided loyalty” apparently was coined by the late Mr. 
Justice Cardoza.*® It was in 1926 when he was a judge on the New 
York Court of Appeals that he said, “Only by this uncompromising 
rigidity has the rule of undivided loyalty been maintained against 
disintegrating erosion.” But an amazingly rapid adoption of the 
expression by the legal profession has followed.” 

The Supreme Court of Ohio recently had occasion to make ap- 
plication of these principles in two important cases. 

The first of these was /n re Estate of Binder* decided June 5, 
1940. A banking and trust company was appointed trustee of an 
estate by a trust instrument which gave to the trustee broad powers 
to manage the estate. Seven investment transactions were in ques- 
tion, in five of which the trustee was held to have violated the duty 
of loyalty, but in the other two no self-dealing was found. The 
trustee was a large corporation holding multiple trusts representing 
assets ranging from $150,000,000 to $230,000,000. The following 
principles pertaining to the duty of loyalty were laid down by the 
court. (1) The transfer of securities not infected by breach of 
trust at their inception by one who is a trustee of more than one 
trust from one of the trusts to another, if done in good faith, is 
permissible in Ohio. (2) A trustee may set up an independent trust 
in property other than his own and issue land trust certificates to 
the various trusts of which he is a trustee. (3) A trustee may ad- 
vance money to purchase securities for a trust provided such securi- 
ties are immediately allocated. (4) A trustee may not invest trust 
money in securities in which he is interested and may not buy or 
sell trust property, thereby gaining for himself a profit. (5) De- 
partmental banks are single corporate entities ; therefore transactions 
majority and minority opinions in Meinhard v. Salmon, 249 N. Y. 458 (1928). In Beatty 
v. Guggenheim Exploration Co., 225 N. Y. 380, 122 N. E. 378 (1919), at page 386 of the 
New York Reports, Judge Cardoza expressed this principle in an often quoted passage. 
He said, “‘A constructive trust is the formula through which the conscience of equity 
finds expression. When property has been acquired in such circumstances that the holder 
of legal title may not in good conscience retain the beneficial interest, Equity converts 
him into a trustee.” 

* Wendt v. Fischer, 243 N. Y. 439, 154 N. E. 303 (1926). 

“e.g. See Shepard's New York Court of Appeals Citations, (1941), where it is indi- 
cated that the case of Meinhard v. Salmon (See Supra. n. 27) where Judge Cardoza so 
ably expressed this concept has been cited 128 times in this connection in New York and 


Federal cases alone. 
137 Ohio St. 26, 27 N. E. (2d) 939, 17 Ohio Ops. 364 (1940). 
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between the separate departments constitute selt-dealing which is 
not excused by broad terms in the instrument. 

The second case is /n re Trusteeship of Stone** decided May 28, 
1941. Transactions similar to those of the Binder case were the 
source of the litigation. In each case the successor trustee represent- 
ing the various trusts took exceptions to the accounts of the former 
trustees filed in the Probate Court. The judges of the Court of 
Appeals of the First Appellate District sitting by designation in the 
Eighth Appellate District certified the judgment they rendered as a 
court in the Binder case to the Supreme Court as being in conflict 
with the judgment of the Court of Appeals in this, the Stone case. 
The Supreme Court reaflirmed its position in the Binder case on 
certain issues in which the cases are alike, and in addition announced 
the following principles which had not been necessary to the previous 
decision. (1) A trustee commits an act of disloyalty when it makes 
purchases for the trust of certificates of participation in a mortgage 
trust fund which consists of mortgages individually owned by it as 
mortgagee plus others held by it as trustee. (2) .\ corporate trustee 
may not acquire or retain its own shares in a trust unless specifically 
authorized by the instrument or a provision of law.** (3) To bind 
the beneficiary of a trust he must not only be aware of all the mate- 
ria! facts but must also be advised of his legal rights. Judge Wil- 
liams wrote a concurring opinion in which he expressed himself as 
thinking that the trust company was authorized by the instrument 
to retain the shares; but when the former trust company merged 
with others to form a new trust company the right to retain was 
lost.“ Judge Hart concurred in part but dissented as to the part 

138 Ohio St. 293, 34 N. E. (2d) 755 (1941). 

“The Court of Appeals in passing on this question said: “In our judgment, the will 
gave ample authority for the trustee to retain the stock.’’ Opinion of the Court of 
Appeals, filed in the Supreme Court, July 29, 1939. (No Statute is directly applicabic.) 

““Where a trustee on the creation of the trust receives securities which are not 
proper trust investments it is his duty to dispose of them wihin a reasonable time and 
invest the proceeds in securities which are proper trust investments, unless it is other 
wise provided by the terms of the instrument.” 2 Scott, Trusts Sec. 230, citing Cameron 
Trust Co. v. Leibrandt, 229 Mo. App. 450, 83 S. W. (2d) 234 (1935); Babbitt v. Fidelity 
Trust Co., 72 N. J. Eq. 745, 66 Atl. 1076 (1907); Citizens & Southern National Bank 
v. Clark, 172 Ga. 625, 158 S. E. 297 (1931). Where a trustee is authorized to retain 
certain securities but is not authorized to purchase similar securities and owing to a 
merger, new securities are issued in place of old there is a question whether the trustce 
can properly receive and retain the new.” 2 Scott, Trusts Sec. 231.4, citing Jn re 
Morris, 54 L. J. Ch. 388 (1885); Hewitt v. Hewitt, 113 N. J. Eq. 299, 166 Atl. 528 


(1931). Yes, if substantially similar, Jn re New, (1901) 2 Ch. 534; In re Smith, (1902) 
2 Ch. 667. 
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of the opinion which held that the retention of the stock was un- 
authorized and also held that the beneficiaries were estopped.** 

Certainly the economic conditions since World War I have made 
this an important period in the law of trusts. In keeping with the 
high degree of faith required by a fiduciary many courts have decided 
that to err on the side of requiring too much of him in whom an- 
other’s financial welfare rests is preferable to lenience paralleled in 
other fields of the law to meet the demands for increased efficiency 
of a growing business world. Throughout this discussion there will 
be evidenced a severe conflict between the somewhat inflexible rules 
of equity and the demands of business efficiency made necessary by 
the phenomenal growth in number of first, corporate trustees, and 
second, trust estates handled by the corporate trustees. In a number 
of cases the courts have expressed the opinion that a corporate trus- 
tee, a bank or trust company, may be held to a higher degree of 
skill than that which is required of individual trustees.“ An eminent 
jurist has said “the first requirement of a sound body of law is that 
it should correspond with actual feelings and demands of the com- 
munity whether right or wrong.’’*’ But in the case of trusts, con- 
formity of the law “with actual feelings and demands of the com- 
munity” if they can be measured by the feelings of those who ad- 
minister the majority of trust estates, namely corporate trustees, cer- 
tainly means a revision of our thinking along lines previously as- 
sumed immutable. 

The court was confronted with the problem of a transfer of 
securities by a trustee of several trusts from one to the other. 
Should Ohio abide by the prophylactic rule of law and entirely 
prohibit inter-trust transfers, or should an occasional flagrant mis- 
use of discretion be risked in the interests of efficiency? The Su- 
preme Court of Ohio has apparently decided that freedom to trustees 
of multiple trusts is the lesser of the two evils. In the Binder case 
at page 35, the court says, “Trust companies perform a great service 
in the business world and the law must not make the rules of conduct 
so onerous that they may not function.” 

* Judge Hart's partial dissent is considered in more detail later. 
“Villard v. Villard, 219 N. Y. 482, 114 N. E. 789 (1916); Will of Church, 221 Wis. 
472, 266 N. W. 210 (1936); In re Estate of Bushy, 288 Ill. App. $00, 6 N. E. (2d) 451 


(1937). 
* Oriver Wenvett Homes, Jr., THe Common Law p. 41. 
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The Binder case holds such transactions to be valid** unless the 
securities are vice infected at their inception,*® and if the trustee can 
justify the transaction as being fair to each trust.®° In so finding, 
the courts say that the trustee’s incentive to personal profits by in- 
dividual transactions with the trust is absent; therefore, the rule 
against self-dealing does not obtain. But it is difficult to fit this 
trend logically with one of the most fundamental concepts of law, i. e. 
that a man cannot serve two masters.** Here the trustee is faced 
with irreconcilable duties, for when he buys for a trust he is charged 
with the duty of getting the lowest price, and when he sells the 
property of a trust it is his unquestionable duty to get the highest 
possible price. It is certainly not inconceivable that he could act 
for the better interests of both trusts in the open market. Darker v. 
First National Bank of Birmingham is one of the leading cases which 
has refused to “create this dangerously erosive exception to the 
rigid principles of trust law.” *’ Certainly this rigid standard would 
remove the temptation to transfer securities from a trust whose 
account is due to one whose accounting day is more remote.** 

Corporate trustees who have the responsibility of handling a large 
number of small trusts are faced with a serious problem of finding 
sound investments for small sums of money. Should they be allowed 
to acquire participating securities for these small trusts? The land 
trust certificates purchased by the trustees for the trusts in the Binder 
and Stone cases, like mortgages are real estates securities ; but unlike 
mortgages and bonds, at the time of the creation of the Stone and 
Binder trusts, they were not subject to a personal property tax, and 
therefore had a greater earning capacity.** Were they valid trust 
investments? Two features of the land trusts certificates here in- 





* Trust-to-trust transactions were held legal by an appellate court in Ohio in Lima 
First American Trust Co. v. Graham, 54 Ohio App. 85 at 96 (1936), but the Binder case 
is the first case in which the Supreme Court has passed on this question. 

“In re Estate of Binder, 137 Ohio St. 27, pt. 2 of Syllabus. 

% RESTATEMENT, Trusts (1935) Sec. 170, comment g. Springfield Safe Dep. Co. v 
First Unitarian Society, 293 Mass. 480, 200 N. E. 541 (1936); French v. Hall, 198 Mass. 
147, 83 N. E. 438 (1908); First National Bank of Birmingham v. Basham, 238 Ala. 500, 
191 So. 873 (1939); U. S. Natl. Bank and Trust Co. of Kenasha v. Sullivan, 69 F. (2d) 
412 (1934); 2 Scort, Trusts Sec. 170.16. 

% Supra n. 26. 

% Barker v. First National Bank of Birmingham, 20 F. Supp. 185 (1937). p. 190. 
Unirorm Trusts Act. Sec. 6 provides, ‘‘No trustee shall as trustee of one trust sell 
property to itself as trustee of another trust.” This act has not been adopted in Ohio. 

% See 15 Cin. L. Rev. 113, 116 (1941). 

First National Bank v. Rawson, 56 Ohio App. 388. Ohio G. C. 710-164: ‘In manage- 
ment of money and property held by it as trustee, such trust company may invest such 
money and property in a general trust fund of the trust company... .” 
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volved would seem to point to self-dealing. First, the interests were 
purchased in the trustee’s own name. Second, they were sometimes 
purchased with money advanced by the trustee. According to the 
recent ruling of the Supreme Court the answer to the question in 
Ohio is yes ; the trustee may advance the money and take the security 
in his own name. One of the earliest cases to approve the taking 
of the security in the trustee’s own name, followed by allocation to 
the various trusts was Springfield Safe Deposit and Trust Co., trustee 
v. First Unitarian Society and others.®* In this case trust funds were 
combined to make the investment, and the court held it legal since 
the trustee had acted in good faith even though the mortgage ran in 
the trustee’s own name and the only evidence of holding it in trust 
or of an allocation was the entry on the corporation’s books and a 
participation certificate filed in the portfolio of each respective trust 
showing their proportionate share. Other cases have held that the 
trustee in investing trust property should not take the security in 
its own name.** Barker v. First National Bank of Birmingham™ 
said that if the securities were taken in the trustee’s own name, no 
matter how immediate or complete the allocation, it would not be 
upheld. However it is entirely possible that the trustee in so advanc- 
ing the money could be acting completely in the interests of the 
beneficiary as where the security is a very good investment, but there 
are not at the moment sufficient funds in the trust to take advantage 
of the opportunity to purchase. These holdings, impossible of recon- 
ciliation, point to another conflict between the past and the present. 
Allowing this practice certainly runs counter to the rule that a corpo- 
rate trustee breaches its duty of loyalty when it purchases for 
the trust, securities which it owns or in which it has a substantial 
interest.** 

On the point of the trustee furnishing the money for the purchase 
of the securities, Professor Scott says, “If the investment is other- 
wise proper, the mere fact that the trustee advanced its own money 
in the first place but acquired the mortgages for the purpose of dis- 
tributing them among the trust estates administered by it, and where 

% 293 Mass. 480, 200 N. E. 541 (1936). 

% Mitchell v. Moore, 95 U. S. 587, 24 L. Ed. 492 (1877); Chapter House Circle v. 
Hartford National Bank and Trust Company, 121 Conn. 558, 199 A. 110 (1936). 

“ Supra n. 52. 

58 ResTATEMENT, Trusts Sec. 170 Comment i (1935); Joilet Trust and Savings Bank v. 


Ingalls, 276 Ill. App. 445 (1934); Scott, The Trustee’s Duty of Loyalty, 49 Harv. L. Rev. 
521 at 539 (1936). 
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only a short interval elapses between the purchase and the distribu 
tion, there is not such self-dealing as to make the transaction im 
proper.” ** Concededly, if general trust-funds are valid, it is certainly 
a practice aiming at expediency to allow the trustee to advance the 
money, because otherwise a security whic), for many small trusts may 
be very sound, may disappear from the market before the trustee is 
able to go through the mechanics of withdrawing a proportionate 
amount from each of many trusts. If it appears that the trustee put 
its own money into the investment as a convenience to the trusts, 
and the allocation was made as soon as possible, indicating that the 
trustee was in reality acting in the interest of the cestui que trust, the 
cestui que trust would seem to be fairly well protected. Of course 
the difficulty is to determine intention. Here the time elapsing be- 
tween the purchase and the allotment to the trusts is a primary fac- 
tor in the evidence.*° The Binder case at page 36 says, “Immediate 
transfer and allocation of the securities to the trust for which they 
were purchased should be made accompanied by clear evidence that 
they have been so purchased and allocated. The record of the trustee 
should clearly earmark the securities so as to negative any possibility 
of the charge of self-dealing.””, Ohio’s previous stand,*' that in spite 
of different departments in a bank and trust company, it is one legal 
entity, was reaffirmed in the Binder case. This is in accord with the 
weight of authority.® 

The Ohio court’s stand in the Stone case in sustaining the suc- 
cessor trustee’s exceptions to the certificates of participation in the 
mortgage pool is in line with the rule that a trustee may not sell his 
own property to the beneficiary,* since in the instant case the trus- 
tee “selected a quantity of its own mortgages and others held by it 
as trustee and placed them together in its mortgage loan depart- 
ment.** Clearly this was self-dealing. 

Judge Hart’s partial dissent in the Stone case was on the 

° Scott, Trusts Sec. 170.14. 

“In re Dalsimer’s Estate, 291 N. Y. Supp. 34, 160 Misc. 906 (1936), 251 App. Div. 
385, 296 N. Y. Supp. 209 (1937), 277 N. Y. 717, 14. N. E. (2d) 218 (1938). 

* Ulmer v. Fulton, Supt., 129 Ohio St. 323, 195 N. E. 557 (1935). 

* ResTATEMENT, Trusts Sec. 170 Comment i; Jn re Trusteeship of Riordan, 216 
Iowa 1138, 248 N. W. 21 (1933); Magruder v. Drury, 235 U. S. 106, 35 S. Ct. 77 
(1914); Larson v. Security Bank and Trust Co., 178 Minn. 209, 224 N. W. 235 (1929). 
Contra: Breedlove v. Freudenstein, 89 F. (2d) 324 (1937), discussed 37 Cot. L. Rev. 1405 
(1937). 


See n. 58 Supra. 
“In re Trusteeship of Stone, n. 45 Supra. at p. 297. 
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point which related to the sustaining of exceptions to the account of 
the former trustee with reference to the retention in the trust of 
shares of its own bank stock. In spite of the very broad discretionary 
powers conferred on the trustee by the trust instrument, the majority 
of the court ruled that such action could not be upheld in the absence 
of “specific authority to retain the bank stock.” ** Admittedly, the 
beneficiaries were aware of this retention, but this is not considered 
to be enough for estoppel; the beneficiary must also be advised of 
his legal rights.** Admitting the soundness of this rule, Judge Hart 
thought that under the special facts of this case the beneficiaries 
could not now complain. These facts as set out by Judge Hart are, 
first, “Four of the beneficiaries of this trust accepted 48 different 
dividends on the stock of the Union Trust Company in this trust 
from 1921 on. Up to 1928 the stock paid a quarterly dividend 
amounting to 10 per cent per annum. Between January 1, 1928, 
and April 1, 1932, dividends of 12 per cent per annum were paid. 
During 1932 dividends of 7 per cent were paid. [rom January 1, 
1921, to the date the bank closed, February 27, 1933, these four 
beneficiaries received by way of income distribution dividends on 
the bank stock held in the trust of 125 per cent of the par value of 
the stock. All of them held stock of the Union Trust Company in 
their own right up to the time the bank closed and some of them 
purchased additional stock of the Union Trust Company while the 
trust was being administered.”* Certainly it would have been 
difficult to have found an investment during those years which would 
have yielded better returns. The beneficiaries acquiesced readily in 
the retention of these shares until the profits dropped off, not due 
to a change in the course of dealing of the trustee, but due to a 
world-wide depression. Should they be heard now on the plea that 
in spite of the fact that they were aware of all material facts, that 
they were not advised of their legal rights? One must remember 
that herein there are two equities to be considered, that of the bene- 
ficiaries who fared so well over a period of 12 years before “the 
crash” as against the creditors of the bank. Judge Hart’s position 
seems to be well taken. 

® Supra n. 42 at p. 304. 

In re Shaw's Estate, 122 N. J. Eq. 536, 195 A. 526 (1937); Re Long Island Loan 
and Trust Co., 92 App. Div. 1, 87 N. Y. S. 65 (1904); In re Tuttle’s Estate, 162 Misc. 
286, 294 N. Y. S. 230 (1937); Gates v. Plainfield Trust Co., 121 N. J. Eq. 460, 191 


A. 304 (1937). 
* Supra n. 42 at p. 310. 
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Ohio in the Stone and Binder cases shows it is favoring the 
stringent standards applicable to fiduciary relations and that self- 
dealing will not be permitted, with a slight deviation which permits 
inter-trust transactions by a multiple trustee, and the purchase of 
securities in the trustee’s own name and with the trustee’s own 
money, when such dealings are fair to any trust concerned.” 

S. L. W. 


*In Ohio the Legislature on January Ist, 1932, gave statutory recognition to the duty 
of individual loyalty always recognized by the courts. Oxn1o G. C. 10506-49 provides: 
“Fiduciaries shall not buy from or sell to themselves nor shall they in their individual 
capacities have any dealings with the Estate, any power in the instrument not withstand 
ing.” This statute. was passed after the Bindcr and Stone trusts were established, and 
therefore had no application in these cases. 
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ADMINISTRATIVE LAW 


JupiciAL REVIEW OF SELECTIVE SERVICE ADMINISTRA- 

TION—FEDERAL JURISDICTION OF HABEAS CORPUS 

A registrant under the Selective Service and Training Act of 
1940' prayed for certiorari for the purpose of reviewing the actions 
of his Local Draft Board and District Board of Appeals. Counsel 
for the defendant boards moved for dismissal upon the alternative 
grounds that the court was without authority to entertain such a 
petition or to review the actions of such boards. Motion sustained. 
Shimola v. Local Board No. 42, 40 F. Supp. 808 (N. D. Ohio 
1941). 

A draftee in Shimola’s position faces three hurdles in any effort 
to secure judicial review of an adverse ruling on dependency ; added 
together they appear to spell unquestionable defeat. The first, which 
stopped the principal petitioner, is jurisdictional. There being in 
the Act itself no express provision for any type of judicial review 
of the draft boards,? resort must be had to an extraordinary writ. 
The statutory grant to the federal courts of the power “to issue all 
writs not specifically provided for by statute” * limits them to those 
writs “which may be necessary for the exercise of their respective 
jurisdictions,” and confines their use of such writs, including certio- 
rari,* to cases within the jurisdictional limitations imposed by Con- 
gress.© As the principal case points out, no subdivision of Jud. 
Code §24° will give the District Court jurisdiction of a case such as 
"454 Stat, 886 (1940), 50 U. S. C. A. Appendix, §301 et seg. (Supp. 1940). 

*50 U. S. C. A. Appendix §310 (Supp. 1940) Appeal to the president is allowed 
under certain conditions. One member of the Board of Appeals must have dissented. 
Executive Order No. 8560, Vol. ITI, par. 379 (Sept. 16, 1940), 10 U. S. C. Cong. Serv. 
“— Code No. 262, 28 U. S. C. A. §377. 

* Also mandamus, prohibition, injunction, and several others clearly inapplicable here. 

* Bx parte Van Orden, 3 Blatchf, 166, 28 Fed. Cas. 1060 (1854); In re Massachusetts, 


197 U. S. 482 (1905). 
*28 U. SC. A. §41. 
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is here involved; subdivision (1) imposes a threshold amount of 
$3000 in cases arising “under the Constitution or laws of the United 
States,” subdivision (12) covers suits involving civil rights only 
where damages are sought, while (74) requires that the deprivation 
be “under color of any law .. . of any State.”’ Specific statutory 
provision is made, however, for issuance of habeas corpus by federal 
courts “within their respective jurisdictions,” * jurisdiction in this 
context being held to mean territorial jurisdiction.® The statute 
thus enlarges the jurisdictional confines of Jud. Code §24 to make 
the only limitations on issuance of habeas corpus in cases involving 
restraint of liberty, beyond those set out in the statutory provision 
itself,?° the territorial jurisdiction of the court and the constitutional 
grant of federal judicial power.*' Accordingly, habeas corpus was 
issued or held appropriate, had a sufficient case been made, in several 
World War I draft cases.” 

But habeas corpus will successfully lift the objecting draftee over 
the jurisdictional hazard only to present him with a second, much as 
would certiorari could it survive the initial test. Difficulties with the 
latter writ center around the question of its applicability to adminis- 
trative decisions'® and its limitation to abuse of discretion and excess 


7 The court pointed out also that Shimola had not yet suffered any deprivation of rights 
or immunities, with citation to Petition of Soberman, 37 F. Supp. 522 (March 6, 1941). 

*28 U. S. C. A. $451. Aso see §452, 453. 

* Ex parte Gouyet, 175 Fed. 230 (1909); Ex parte Kenyon, 5 Dill 385, 14 Fed. Cas 
353 (1878). 

See note 8, supra. 

4 See Ex parte McUCardle, 6 Wall. 318 (1868). 

2 Ex parte Hutflis,, 245 Fed. 798 (1917); Arbitman v. Woodside, 258 Fed. 441 (1919); 
Ex parte Cohen, 254 Fed. 711 (1918); See U. S. ex rel. Pfeferv v. Bell, 248 Fed. 992 
(1918); In re Traina, 248 Fed. 1004 (1918); U. S. ex rel. Brown v. Commanding Of 
ficer, 248 Fed. 1005 (1918); U. S. ex rel. Pascher v. Kinkead, 248 Fed. 141 (1918); U. § 
ex rel. Bartalini v. Mitchell, 248 Fed. 997 (1918); Ex parte Platt, 253 Fed, 413 (1918): 
Ex parte Thieret, 268 Fed. 472 (1920); Napore v. Rowe, 256 Fed. 832 (1919); Ex parte 
Romano, 251 Fed. 762 (1918). Certiorari would lie if used merely as ancillary 
habeas corpus in its larger jurisdiction. See Ex parte Platt, 253 Fed. 413 (1918) 
It must be recognized that in decisions with reference to the present draft act the 
courts have been and probably will be influenced greatly by decisions under the Selective 
Service Act of 1917. 40 Strat. 76, 50 U. S. C. A. Appendix §201 et seg. The pro- 
visions of the two Acts and the Presidential proclamations thereunder, as to administration 
and review of draft boards, are essentially the same. Compare 50 U. S. C. A. Appendix 
§310 and 10 U. S. C. Conc. Serv. 1224 (1940) with the 50 U. S. C. A. Appendix 
$204 and Selective Service Regulations—President Wilson, Published by Sec. of War, 
Nov. 8, 1917. The questions which have arisen and will arise under them are similar. 
See Petition of Soberman, 37 F. Supp. 522, 523 (1941). 

13 Certiorvari lies to review only “judicial” holdings. Moore v. City Council of City 
of Perry, 119 Iowa 423 (1903); Garin v. Pelton, 58 Cal. App. 672 (1922); Sirmans ¥ 
Owen, 87 Fla. 485 (1924). But no precise definition will distinguish a “judicial” act 
from a ministerial or discretionary act. Two cases of the 1918 draft denied certiorari 
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of jurisdiction. The majority of cases have held that if the inferior 
body had jurisdiction, certiorari will not lie to correct mere errors 
committed in the exercise thereof.1* With habeas corpus there is a 
preliminary obstacle in the degree of restraint necessary to support 
the writ,’® followed by the fact that on habeas corpus also, inquiry 
has generally been restricted to a determination as to whether or not 
the lower tribunal abused its discretion or exceeded its jurisdiction."* 

Use of habeas corpus, however, for inquiry into alleged depriva- 
tions of due process of law affords an opportunity to circumvent 
these limitations of the merit to peripheral matters, for due process 


on the grounds that a draft board is an executive body. In re Kitzerow, 252 Fed. 865 
(1918); U. S. ex rel. Roman v. Rauch, 253 Fed. 814 (1918). But see Angelus v. Sullivan, 
246 Fed. 54 (1917). Acts of commissioners laying out streets are judicial and subject 
to certiorari. Parks v. Boston, 8 Pick. 217, (Mass. 1829); People v. Brighton, 20 Mich. 
57 (1870). Such acts are not judicial. Robbins v. Bridgewater, 6 N. H. 524 (1834). 
In a few jurisdictions certiorari will lie to review proceedings not judicial in nature: 
(municipal ordinance) Treasurer of Camden v. Mulford, 26 N. J. L. 49 (1856); (resolu- 
tion of city council) State ex rel. Johnson vy. Clark, 21 N. D. 517 (1911). Other courts 
have classified acts as “‘quasi-judicial” in order to justify reviews. (order of board of 
health) People v. Board of Health, 12 N. Y. Supp. 561 (1891); (division of schoo! district 
by State Supt. of Schools) State ex rel. Moreland v. Whitford, 54 Wis. 150 (1882); 
(extension of town limits by town council) Lehigh Sewer Pipe & Tile Co. v. Inc. Town 
of Lehigh, 156 Iowa 386 (1912). 

%* Harris v. Barber, 129 U. S. 366 (1889); Ex parte Siebold, 100 U. S. 371 (1879). 
But cf. People ex rel. Cook v. Board of Police, 39 N. Y. 506 (1868); see Note (1934) 
19 Towa L. Rev. 609 at 614. 

% There must be actual confinement or the present means of enforcing it. Wales v. 
Whitney, 114 U. S. 564 (1885). See Ferris, Extrraorpinary Lecat Remepies, 31. Habeas 
corpus will not issue where the restraint is merely nominal or moral. Jn re Callicot, 
Fed. Cas. 2323 (1870); Johnson v. Hoy, 227 U. S. 245 (1913). Shimola had been declared 
available for induction, but had not yet, as far as appears in the report, been inducted. 
Actual induction is sufficient restraint. In those World War I cases where habeas corpus 
was issued or held appropriate, the relator had either been inducted: Camp Upton, N. Y.: 
U. S. ex rel. Pfeferv v. Bell, 248 Fed. 992 (1918); In re Traina, 248 Fed. 1004 (1918): 
U. S. ex rel. Brown v. Commanding Officer, 248 Fed. 1005 (1918); U. S. ex gel. 
Bartalini v. Mitchell, 248 Fed. 997 (1918); Ex parte Platt, 253 Fed. 413 (1918); Camp 
Mead, Md.: Arbitman v. Woodside, 258 Fed. 441 (1919); Camp Lee, Va.: Ex parte Cohen, 
254 Fed. 711 (1918), or was in custody of the military authorities on some grounds such 
as desertion. Ex parte Hutflis, 245 Fed. 798 (1917); Ex parte Thieret, 268 Fed. 472 
1920); Napore v. Rowe, 256 Fed. 832 (1919); Ex parte Romano, 251 Fed. 762 (1918). 
The report of ex rel. Pascher v. Kinkead indicates, however, that the petitioner was in 
the same situation as Shimola, 248 Fed. 141 (1918). 

% Ex parte Siebold, 100 U. S. 371 (1879): Ex parte Crouch, 112 U. S. 178 (1884); 
Ex parte Harding, 120 U. S. 782 (1887); U. S. v. Valente, 264 U. S. 563 (1924). 
Contra: Several courts addressed themselves directly to the Constitutional issues in- 
volved. Moore v. Dempsey, 261 U. S. 86 (1923); Dower v. Dunaway 53 F. (2d) 586 
(1931), 1 F. Supp 1001 (1932); Mooney v. Holohan, 55 Sup. Ct. 340 (1935); U. S. 
ex rel. Kennedy v. Tyler, 269 U. S. 13 (1925) considered all questions involving the 
Constitution, laws and treaties of the U. S. To the effect that there is basis for such 
a rule in 28 U. S. C. A. §453, see (1935) 3 Geo. Wasn. L. Rev. 253. It has been pro- 
posed that the cases were not exceptions to the general rule, the courts issuing the writs 
in such cases because in their opinions the detention was, by reason of some federal 
inhibition, without jurisdiction. (1924) 9 Sr. Louris L. Rev. 250, 263, 
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is a literal Pandora’s box containing, inter alia, a concept of consti- 
tutional right to judicial review. Yet for the draftee, evasion of the 
second hurdle but places him before a third which he can neither 
take nor avoid. This for the reason that the content of the right to 
review varies with the subject-matter involved, and is at a minimum 
in areas akin to that of the conscript.‘7 It has been urged that the 
variations in judicial control evince a favoritism of property over 
personal rights.** As tenable an explanation is that the observable 
gradations are directly proportional to the relative urgency of the 
position. Judicial reluctance to interfere has almost always mani- 
fested itself in categories of functions where expedition is essential 
to the success of government: taxation,’® removal of public officers,” 
customs duties,” etc. . . Evidence is judicially weighed in rate-fix- 
ing cases** while merely its sufficiency is questioned in the closely 
analogous fields of taxation and condemnation.2* Even within a 
particular area the content of the right is directly proportional to 
exigencies. Thus administrative decisions are final in alien exclusion 
cases** when the number of applicants is great,?* while independent 
judicial judgment can to some extent be had where the less often 
litigated issue of deportation is involved.”* But whether in conscrip- 
tion cases the courts relax their safeguards because of the absence 
of property interest or in response to the necessity for immediate 
selection and training of an army,”’ any inquiry by way of review 
of administrative action will be shallow, with every presumption 

1 The courts have said “hands off” of Selective Service appeals. See Dickinson, Ap 
MINISTRATIVE JUSTICE AND THE SUPREMACY OF Law, (1927) p. 268. 

% Lett, Civil Rights, Property, and the Supreme Court, (1938) 4 Onto Sr. L. J. 183. 

” Kentucky R. R. Tax Cases, 115 U. S. 321 (1885); Board of Commissioners v. Bu! 
lard, 77 Kan. 349 (1908); Symns v. Graves, 65 Kan. 628 (1992). 

» State ex rel. Attorney General v. Hawkins, 44 Ohio St. 98 (1880). 

™ Hilton v. Merritt, 110 U. S. 97 (1884); Earnshaw v. U. S., 146 U. S. 60 (1892). 

% Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920); St. Joseph Stock 
Yards Co. v. U. S., 11 F. Supp. 322 (1935). 

* Bauman v. Ross, 167 U. S. 548 (1897); Long Island Water Supply Co. v. Brooklyn, 
166 U. S. 685 (1896); Crane v. Hahlo, 258 U. S. 142 (1922). 

*U. S. v. Ju Toy, 198 U. S. 253 (1905); Lloyd Sabaudo Societa Anonima v. Elting. 
287 U. S. 329 (1932); U. S. ex rel. Chanin v. Williams, 177 Fed. 689 (1910). 

% See Van Vieck, ADMINISTRATIVE ConTROL oF ALrens (1932), 210. 

% Ng Fung Ho v. White, 259 U. S. 276 (1922); Moy Suey v. U. S., 147 Fed. 697 
(1906); Gee Cue Beng v. U. S., 184 Fed. 383 (1911). Cf. Choy Gum v. Backus, 223 
Fed. 487 (1915). 

* The proposition that protection of constitutional rights should be relaxed during times 
of emergency, was rejected by Mr. Justice Wall in the famous case of Ex parte Milligan, 
4 Wall. 2 (1886). (Military courts had been trying civilians in non-belligerent territory.) 
It is interesting to note that Ex parte Milligan was decided after the Civil War had ended, 


while during the war the court refused, upon technical grounds, to act in the one oppor 
tunity it had to condemn the practice. Ex parte Vallandingham, 1 Wall. 243 (1864). 
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made in favor of the board’s action.** A draftee seeking judicial re- 
view of fact questions within the board’s jurisdiction faces a virtual 
impasse. L. J. B. 


BANKRUPTCY 


Tur Errect Given State Courts’ INTERPRETATIONS 

or STATE TAXING STATUTES UNDER SECTION 64(a)4 OF 

Tue Bankruptcy Act: THE CONSTRUCTION UNDER 

Section 64(a)4 oF A STATE STATUTE PROVIDING FOR A 
Tax ALTERNATIVE IN NATURE 

The City of New York passed an ordinance imposing a tax upon 
receipts from retail sales made within the corporate limits. In sub- 
stance, said ordinance contained the following pertinent provisions: 
the tax to be levied separately from the sale price and same to be 
collected by the vendor: the tax to be paid to the vendor for, and on 
account of, the city; the vendor to remit to the city comptroller the 
sum he owed by reason of sales made whether or not the tax was 
collected. In the event the vendor failed to make the prescribed 
tax return and remittance, the ordinance made it mandatory for the 
vendee to do so. Appropriate remedies were given to the city to 
enabie it to collect the tax from either the vendee or vendor.’ 

In the principal case, a vendor, who did not comply with the 
ordinance in that he failed to file a return and/or make the necessary 
remittance, became bankrupt, whereupon the City of New York 
claimed priority under Section 64 (a) 4 of the Bankruptcy Act for 
“taxes legally due and owing by the bankrupt”.” The referee’s order 
allowing the claimed priority was set aside by the District Court. On 
appeal, the reversal was affirmed on the ground that the tax was 
not owed by the bankrupt vendor but by the vendee, since the former 
was only a debtor of the city.*| The Supreme Court of the United 


* Another possible influence is suggested by the chronic complaint that layman draft 
administrators have no special qualifications as ‘‘experts’’ in the field of their decisions. 
To the effect that when the expertness of the administrators is suspect the arguments 
against judicial hampering are greatly weakened, see Dickinson, Judicial Control of 
Official Discretion, 22 Amer. Pov. Scr. Rev. 275, 300 (1928). But Selective Service 
administration, in spite of the serious nature of the matters it treats, is not highly 
technical. To the effect that no better qualified group could be found, see Lewis, Legal 
Phases of he National Selective Service, 9 Duxe B. A. J. 11, (1941). 

+ No. 20, published as No. 21, Local Laws of New York City, 1934, p. 143, as amended, 
No. 24, published as No. 25, Loca] Laws of New York City, 1934, p. 164. 

711 U. S&S. C. A. onc. 106. 

*In re National Studios, Inc., 118 F (2d) 329, 330 (1941), 
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States reversed the Court of Appeals, holding that it is a federal 
question as to whether or not the obligation created is a tax. The 
opinion stated that the priority commanded by Section 64 (a) 4* 
“extends to those pecuniary burdens laid upon individuals or their 
property, regardless of their consent, for the purpose of defraying 
the expenses of government or of undertakings authorized by it.” 
It was further decided that the bankruptcy court will turn to the 
state court’s interpretation of the statute, not to learn whether the 
obligation was denominated a tax, but to ascertain whether its in- 
cidents are such as to actually constitute a tax within the meaning 
of Section 64 (a) 4 of the Bankruptcy Act.” Since the state court 
had decided that the ordinance imposed an absolute obligation upon 
the vendor irrespective of whether he collected the tax and notwith- 
standing the alternative nature of same, it was held that the exaction 
prescribed by the ordinance was in fact a tax owing by the bankrupt 
and came within the meaning of Section 64 (a) 4." 

In view of the assertion made in the principal case that the de- 
termination of what is a “tax legally due and owing by the bank- 
rupt” is a federal question and that the bankruptcy court will turn 
to the decisions of the state courts interpreting the state statutes, 
not to learn whether they have denominated the obligation a tax but 
to ascertain whether its incidents are such as to constitute a tax within 
the meaning of Section 64 (a) 4 of the Bankrupcy Act, it could be 
inferred that quite often the federal court will exercise its independ- 
ent judgment with the result that a state statute may be held to con- 
stitute a tax upon the bankrupt while the state court might arrive at 
a contra decision. However, that this possible assumption is errone- 
ous, is borne out by the cases in which this statement has been made.’ 
The outstanding example is the instant case and the ones related 
thereto involving the ordinance herein set forth.” In a decision 
handed down prior to the one under discussion, a federal court held 
that this New York City sales tax ordinance created only a debt, thus 
allowing no preference under Section 64 (a) 4 of the Bankruptcy 





11 U. S.C. A., sec. 104. 

$11 U. S.C. A., see. 104. : 

®City of New York v. Feiring, — U. S. —, 61 S. Ct. 1028, 85 L. Ed. 892 (1941). 

. ™New Jersey v. Anderson, 203 U. S. 483, 27 S. Ct. 137, 51 L. Ed. 284 (1906), re- 

versing Jn re Cosmopolitan Power Co., 137 F. 858 (1905); In re Wyoming Ice Co., 145 P. 
267 (1906); In ve Siezelbaum’s Incorp., 38 F. Supp. 1009 (1941). The courts in all of 
these cases, though asserting their independence of judgment, followd the state court in 
its interpretation of the tax. 

* Note 1, supra. 
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Act.” The Supreme Court of the United States refused to grant a 
writ of certiorari."° However, after the state court had held that the 
obligation upon the vendor was a tax and that same was absolute 
regardless of his collection of the prescribed exaction from the ven- 
dee,” the Supreme Court of the United States granted a writ of cer- 
tiorari and reversed the lower court, citing the state court’s decision.” 

Another example of the fallacy of giving too much weight to the 
independence of the federal court is the holding that a Philadelphia 
ordinance, “for all present purposes identical” with the New York 
City ordinance involved in the principal case, created a debt rather 
than a tax. The decision was based upon the state court’s construc- 
tion of the ordinance in a case in which the state court was interested 
only in the ordinance’s constitutionality. The federal court asserted 
that the “construction of the Philadelphia ordinance by the Pennsyl- 
vania Supreme Court” was “binding upon” it.” From these cases and 
those cited, one seems warranted in concluding that, since the cases in 
general agree as to the essentials of a tax,” after the federal court 
has accepted the state court’s determination of the incidents of same, 
there is little room for any disagreement as to the denomination of a 
particular exaction as a tax, or otherwise. It is also evident that the 
assertion made in the principal case is not a new pronouncement and 
does not change the law involved in the interpretation of Section 
64 (a) 4 of the Bankruptcy Act,” but same is merely a repetition 
of the holding in previous decisions. 

Unlike some previously enacted tax legislation, the ordinance in- 
volved in the principal case made provision for the collection of the 
same tax from the vendor or vendee, the city being authorized to 
proceed at its option against either one.” In no case previous to the 
one under discussion does there seem to be a clear holding as to the 
effect under Section 64 (a) 4 of a tax collectible alternatively from 
*In re Lazaroff, 84 F. (2d) 982 (1936). 

” City of New York v. Goldstein, 299 U. S. 583, 57 S. Ct. 109, 83 L. Ed. 430 (1936). 

% Matter of Atlas Television Co., Inc., 273 N. Y. 51, 6 N. E. (2d) 94 (1936). 

* New York City v. Goldstein, 299 U. S. $22, 57 S. Ct. 321, 81 L. Ed. 384 (1937). 

3 Jn ve General Merchandise Corp. of America, 32 F. Supp. 805 (1940). 

% New Jersey v. Anderson, 203 U. S. 483, 27 S. Ct. 137, $1 L. Ed. 284 (1906); 
In re Wyoming Valley Ice Co., 145 F. 267 (1906); In re Cosmopolitan Power Co., 137 
F. 858 (1905); Nolte v. Hudson Nav. Co., 8 F. (2d) 859 (1925); In ve General 
Merchandise Corp. of America, 32 F. Supp. 805 (1940); Matter of Atlas Television Co.. 
273 N. ¥. 51, 6 N. E. (2d) 94 (1936); Graham v. Township of St. Joseph, 67 Mich. 652, 
655, 35 N. W. 808, 810 (1888). 

* However, a view to the contrary is expressed in Moore’s Cottrer on Bawxrvptcy, 


14th ed., Vol. 3, Section 64.494 et seq., p. 2117 et seq. 
Note 1, supra. 
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two parties.” This lack of precedent may be attributed to the fact 
that the statutes involved in prior cases did not, in specific terms, 
create such an alternative burden. From the court’s language, it is 
clear that the alternative nature of a tax does not place the obligation 
imposed by such a tax upon a bankrupt vendor outside the class of 
exactions awarded priority under Section 64 (a) 4 of the Bankruptcy 


Act. 
R. D. S. 


CORPORATIONS 


DIvIDENpDs Out oF SuRPLUS OTHER THAN EARNED Sur- 
PLUS: LIABILITY OF DIRECTORS FOR PAYMENT 
Wirtnout Givinc NotIcEe 


Section 38 (paragraph d) of the Ohio General Corporation Act 
provides: 

“Whenever a dividend is paid, in whole or in part, out of 
other than earned excess of assets appearing on the books of the 
corporation at the time of the declaration of such dividend, the 
shareholders receiving such dividend shall be notified as to its 
source.” ! 

At common law and under some statutes surplus other than 
earned surplus was an available fund out of which to pay dividends.? 
However, as the stockholders did not always realize that part of 
their investments was being returned in the form of dividends, they 
were often duped into believing that the corporation was operating 
profitably and was in excellent financial condition.* To correct 
this condition provisions in the corporation statutes of various 


17 The cases do not go beyond the determination of whether a particular exaction is 
a debt or a tax in respect to the individual in question, thus disregarding the relationship 
of the other one of the two parties affected by the tax. New Jersey v. Anderson, 203 
U. S. 483, 27 S. Ct. 137, 51 L. Ed. 284 (1906); Matter of Independent Automobile 
Foundry Co., 118 F. (2d) 537 (1941); In re Reimer, 82 F. (2d) 162 (1936); In re 
General Merchandise Corp. of America, 32 F. Supp. 805 (1940). 

1Oun10 G. C. No, 8623-38 (paragraph d). 

* Equitable Life Assurance Society v. Union Pacific Railroad Co., 212 N. Y. 360, 106 
N. E. 92 (1914); Mackintosh v. Flint and Pere Marquette Railway Co., 34 Fed. 582 
(Cc. C. E. D. Mich. 1888); Smith v. Cotting, 231 Mass. 42, 120 N. E. 177 (1918); See 
Weiner, Theory of Anglo-American Dividend Law; American Statutes and Cases, (1929) 
29 Cor. L. Rev. 461; Weiner, Theory of Anglo-American Dividend Law: Surplus and 
Profits, (1930) 30 Cor. L. Rev. 330; (1929) 8 N. C. L. Rev. 14; Note, (1931) 31 Cot. 
L. Rev. 844, 

*Gates, Onto Corporation Manvat, sec. 48, 138. Townsenn, Onto Corporation 
Manwvat, sec. 138. 
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states, similar to the one above, were enacted. Some states have 
restricted dividends out of such surplus still further, so that if 
there is preference stock, only that stock may be paid dividends out 
of such surplus, and then only if notice is given either prior to or 
concurrently with such payment.® Still others prohibit such divi- 
dends altogether.® 

The wording of the requirement that notice be given should be 
contrasted with that of a subsequent provision of the same section. 
Paragraph e provides: 

“... A corporation may .. . apply any part or all of any paid-in 
surplus or any excess of assets however created or arising except- 
ing only surplus arising from revaluation of assets, to the reduction 
or writing off of any deficit in the account of earned surplus or to 
the writing off of any particular loss or expense . . . and thereby 
make available for dividends without notice to the shareholders as 
to the source of such dividend any earned excess of assets remain- 
ing or resulting therefrom or thereafter arising, but in case such 
action is taken a disclosure thereof shall be made in the next annual 
statement of the corporation.’” 

As the provision in paragraph e is that notice as to the source 
of the dividend need not be given, but that a disclosure must be 
made in the next annual statement, it implies that under paragraph 


* Louisiana, L. 1928 Act 250, Sce. 26; Virginia, Cope, Sec. 3840. 

®* California, Dewine’s Civit. Cope No. 346, 246b; Illinois, Smiru-Hurp Rev. Strat. 
(1933) Chap. 32, Sec. 157.41; Michigan, Micu. Statutes ANNoTaTED, 21.22; Pennsy]- 
vania, Purpon’s Statutes ANNOTATED (1936) title 15, Sec. 2852-704. 

* Arizona, R. S. 4804 (1928); Missouri, Rev. St. (1929) 5107; North Carolina, 
Micure (1931) Cope Sec. 1179, as amended, L. 1933, Chap. 354, Sec. 1; South Carolina, 
CriminaLt Cope No. 1353. 

7 Paragraph e seems to be intended to fit the case of a corporation that has been oper- 
ating and which has an earned surplus, which was subsequently depleted by losses, while 
paragraph d seems to apply to a new corporation starting in business and using the paid-in 
surplus as a source of dividends (usually on preference stock) until the corporation 
reaches a profitable point. It is not considered sound financial policy, however, to use 
paid-in surplus for dividend purposes, even on preference stock, and the better course 
is to retain the surplus as a cushion to absorb possible future losses. See Dewine, 
FinanciaL Poricies oF Corporations (1934) Sec, 584-604; Kent, Corporate Divipenps 
(1941) 19, 68-73. 

If the corporation reduces its capital and thereby creates a surplus it is more than 
likely that the availability of such surplus for dividends would be discussed at the time 
of the approval of the reduction, and that therefore the stockholders would expect 
that such payment would occur, and so there is less reason for not notifying them of 
the source of the dividend, although the use of paid-in surplus in a like manner under 
paragraph e seems not much different from the use under paragraph d. The Committee 
on Corporation Law of the Ohio State Bar Association expressed doubts as to the need 
for continuing either of these provisions for notice. Onto State Bar Assoc.: Com- 
MITTEE On Corporation Law Report, (1928) p. 52. 
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d, where notice shall be given, notice in the annual statement is in- 
sufficient, and that shareholders should be notified before or at the 
time of receiving the dividend payment. A trial judge has held that 
these provisions are merely directory,* and it would seem that a div- 
idend, legally authorized and out of an available fund, should not 
later be considered unlawful because of the failure to give notice 
as to its source; at least not to such an extent as would make the 
directors paying such a dividend liable under section 123b of the 
Ohio Corporation Act. 

Especially is this true when we consider the liability of the di- 
rectors under section 123b (Ohio G. C. Sec. 8623-123b) which 
provides : 

“The directors of a corporation shall not declare or pay divi- 
dends or authorize the withdrawal or distribution of any part of its 
assets except as provided by this act. 

“In case of any willful or negligent violation of the provisions 
of this section, the directors, under whose administration this shall 
have happened (except those who shall dissent as hereinafter pro- 
vided), shall be jointly and severally liable to the corporation for 
the full amount of any such unauthorized dividend or distribution 
with interest at the rate of six percentum per annum until the same 
shall be paid.” 

Statutes creating a liability on the part of the directors for illegal 
payment of dividends have been classed as either provisions for pay- 
ment of damages,® or as penalties against the directors for their 


* See, Scullin v. Mutual Drug Co., 138 Ohio St. 132, 137 (1941). The contention 
that the provision for notice is merely directory may well be based on the argument that 
because Onto G. C. Sec. 8623-38 paragraph @, authorizes dividends out of the excess 
of the assets over the liabilities and stated capital, that full authority has been granted to 
pay dividends out of other than earned surplus, and the requirement of notice in case 
of such a payment, coming several paragraphs later, is not a restriction upon the author- 
ity granted but merely an instruction. 

® Whether the statutory liability is penal or remedial depends chiefly upon the wording 
and construction of the statute. Those making the directors liable for all the debts of the 
corporation existing at the time of the wrongful declaration are considered penal while 
those making the directors liable to the creditor in the event of insolvency up to the 
amount of the illegal dividend are considered r dial. For discussions of the various 
types of statutes and the cases under them, see: 

13 Amer. Jur. 743; 

3 Fretcuer, Cycroprpia or Corporations (Perm. Ed.) Sec. 1209; 

12 Fretcner, Cycropepia or Corporations (Perm. Ed.) 150; 

Annotations: 55 A. L. R. 72 (1928); 
76 A. L. R. 892 (1932); 
109 A. L. R. 1388 (1937). 
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wrongful acts. Statutes making the directors liable for damages 
resulting from illegal payment of dividends run afoul of the difficulty 
of determining the damages to the corporation, such as, for example, 
estimating the damages resulting from the deprivation of funds that 
otherwise might have been used for expansion of the business, etc. 
A determination of whether the Ohio statute provides for dama- 
ges by saying flatly that the corporation shall be considered as a 
matter of law as being damaged to the full amount of the unauthor- 
ized dividend with interest, or whether it means that the liability 
of the directors created by the statute is a penalty for their un- 
authorized acts, seems unnecessary, for it appears from the language 
of the statute that the legislature meant that regardless of the 
theory, the directors’ liability should always be the full amount of 
suoh unauthorized dividends. The restrictions of section 8623-123c 
on the creditors’ derivative right of action to cases where insol- 
vency, general assignment for creditors, receivership, or dissolution 
exists would imply that actions in favor of the corporation do not 
depend on any of these factors but are intended to restore the corpo- 
ration to the position existing before the payment of the unauthor- 
ized dividend, or in other words, the directors are liable for the full 
amount of the unauthorized dividend with interest. 


But are dividends out of surplus other than earned surplus where 
notice of the source is not given unauthorized dividends to the 
extent that the directors are liable for the full amount of the divi- 
dends? It would seem not. Section 8623-123b creates a liability 
in favor of the corporation with the intention to restore the corpora- 
tion to its former position. But does failure to give the stock- 
holders notice of the source of the dividend, where the dividend is 
from a proper source at the time of declaration, deprive the corpora- 
tion of any fund illegally or damage it to any extent, when the 
corporation would be in the same position financially if notice had 
been given the stockholders? The provisions for notice of the 
source of dividends seem clearly for the protection of the stock- 
holder as a stockholder, while the statutory liability of the directors 
is intended to preserve intact the capital of the corporation for the 
protection of the creditors and to guard the continued existence of 
the corporation for the benefit of all the stockholders. These pro- 
visions being for the protection of different interests,° failure to 
give notice under the first provision should not make the directors 
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liable under the second. If the directors were liable for such pay- 
ments, the stockholders would receive the benefit of their liability 
by having the surplus available for dividends restored to the former 
amount, and thereby have an additional source of funds for future 
dividends. 

While a dividends out of other than earned surplus without notice 
to the stockholders, comes under a literal interpretation of the di- 
rectors’ liability under sec. 8623-123b, yet because of the difference 
in interests protected, it would seem that the directors should not be 
liable under that section for failure to give notice as provided in 
sec. 8625-38 (paragraphs d and e). 

¥. 8. ¥. 


PURCHASE OF OWN SHARES By CoRPORATION— 
FuND AVAILABLE 

Proceeding under Ohio G. C. Sec. 8623-14, the defendant cor- 
poration, by a two-thirds vote of its shareholders, amended its articles 
of incorporation so as to relieve it from the obligation of maintain- 
ing a sinking fund for the redemption of preferred shares. Plain- 
tiffs, minority shareholders who had voted their shares against the 
amendment, took advantage of the “appraisal statute,” Sec. 8623-72, 
and demanded that the corporation pay them the “full cash value” 
for their shares. The corporation refused to pay the price asked, 
and made a counter offer. Rejecting this, plaintiffs brought suit 
in the Common Pleas Court of Franklin County to determine the 
fair cash value and secure a judgment against the corporation. The 
court sustained a motion to dismiss for failure of proof. Plaintiffs 
appealed, and following the Court of Appeals order reversing the 
It may be argued that the corporation is the stockholders and that therefore the 
same interest is being protected by both sections of the act. But the interest of the 
stockholders as an aggregate may well be different from the interest of the individual 
stockholder. As for example, if dividends out of other than earned surplus are paid to 
preferred stockholders, does failure to give notice to the preferred stockholders injure 
the common stockholders when if notice were given to the preferred, the common stock- 
holders would not have cause to complain even though he was kept in ignorance of the 
payment? If the preferred stock has preference on dissolution, the preference is the full 
definition of the preferred stock’s rights, and precludes the preferred from sharing in 
the surplus available after payment of par on the preferred and common, Williams 
v. Renshaw,220 App. Div. 39, 220 N. Y. S. 532 (1927); Murphy v. Richardson Dry 
Goods Co., 326 Mo. 1, 31 S. W. (2d) 72 (1930). The preferred stockholder therefore 
does not have the interest in keeping the capital surplus intact that the common stock- 
holders would, and yet in our example the notice if given of the payment out of capital 


surplus would be to him. The notice seems therefore not for the protection of the ag- 
gregate of the stockholders, but only for the stockholder in his individual capacity. 
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judgment of the trial court and remanding the cause, the defendant 
sought a reversal of the judgment of the Court of Appeals in the 
Ohio State Supreme Court. In affirming the order, the Supreme 
Court held that “Sec. 8623-41 General Code, forbids the purchase 
of shares from dissenting shareholders on/y when there is reason- 
able ground for believing that such purchase would leave the cor- 
poration with assets of less value than the aggregate of its liabilities 
to creditors.” ' 

Sec. 8623-41 authorizes the purchase by a corporation of its 
own shares in certain instances, and also prescribes definite limita- 
tions on this power to purchase.’ It is unfortunate that this section 
contains no clear statement as to the funds that may be used for 
such purchases, as does Sec. 8623-38, in respect to dividends.® 
Paragraph 2 of subdivision (9), Sec. 41, is a provision added by 
the amendments to the General Corporation Act, effective July 24, 
1939, to prohibit treasury shares from being considered as assets in 
the determination of a surplus available for dividend payments, 
stock purchases, or other distribution. In an article discussing the 
1939 amendments,* Professor Lattin observed that under old Sec. 
41 it was arguable that, except in the purchase of its own shares 
under subdivision (c),° shares could be purchased out of capital, as 


2 Wildermuth v. The Lorain Coal and Dock Co., 138 Ohio St. 1, 32 N. E. (2d) 413 
(1941). 

2 Ohio Gen. Code Sec. 8623-41 (all but relevant provisions paraphrased)—A corporation 
may purchase its own shares: (1) When articles authorize redemption (2) To collect or 
compromise debt or unpaid subscription (3) For sale to employees under Sec. 8623-36 
(4) From employees, under repurchase agreement (5) To eliminate fractional shares (6) 
Where articles give corporation a preemptive right (7) From dissenting sharesholders 
(8) “To the extent of the surplus of the aggregate of its assets over the aggregate of its 
liabilities plus stated capital, when authorized by the affirmative vote of the holders of 
two-thirds of each class of shares outstanding, regardless of limitations or restrictions 
on the voting power of any such class, or if the articles so provide or permit, a greater 
or lesser proportion, not less than a «majority, of the shares of such class, or by the board 
of directors when authorized by the articles.” (9) Paragraph 1: For the reduction of 
stated capital; Paragraph 2: “In the determination of the excess of a corporation’s 
assets over its liabilities plus stated capital, for the purpose of declaring and paying a 
dividend, purchasing its own shares or making any other distribution to shareholders, 
treasury shares shall not be considered as an asset of the corporation.” Paragraph 3: “A 
corporation shall not purchase its own shares except as provided in this section, nor 
when there is reasonable ground for believing that the corporation is unable, or by such 
purchase may be rendered unable, to satisfy its obligations and liabilities.” Paragraph 
4: Limitation on purchase of shares by a subsidiary. 


2G. C. sec. 8623-38 (a): “‘A corporation may declare dividends . . . out of the 
excess of the aggregate of its assets . . . over the aggregate of its liabilities plus stated 
capital,” 


‘Lattin, Streamlining the Ohio Corporation—The 1939 Amendments, (1940) 6 O. S. 
L. J. 123, 135, 136. 

5 Subdivision (c) is the only subdivision in the old statute that says anything about 
purchasing out of a surplus from which a dividend might have been declared. 
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in Massachusetts and Wisconsin.* He went on to pose the question: 
“Does the addition of this new paragraph have the effect of requir- 
ing that in all cases of purchases authorized under Sec. 8623-41, the 
stated capital must be considered as a liability to be deducted along 
with other liabilities from the total assets?’ He concludes that from 
the position of this new paragraph in the section, it seems reasonable 
to believe that a purchase by a corporation of its own shares cannot 
be made out of any fund short of a surplus as defined in subdivision 
(8) of Sec. 41. 

To pursue this argument a little further, what significance can 
be attached to the position of subdivision (9), paragraph 2? Its 
declared purpose is to prohibit treasury shares from being consid- 
ered as assets in the determination of an excess available for divi- 
dend payments, stock purchases, and other distributions to share- 
holders, such excess to be “of assets over liabilities plus stated capi- 
tal.” It relates no more to the subject matter of subdivision (9), 
paragraph 1, than it does to that of the eight preceding subdivisions. 
If its prohibition was meant to be observed solely when a purchase 
is made under subdivision (8), as a gloss on that provision, then 
why was it not included within the body of that subdivision? Why, 
if that was the intention, was its language not consistent with that 
of subdivision (8) and the term “surplus” used instead of “excess”? 
And again, if it was to have such limited application in cases arising 
under Sec. 41, why does it refer to dividend payments and other 
distributions not taken care of by Sec. 41? Paragraph 2 is the only 
indication in the whole General Corporation Act of a fund from 
which stock purchases may be made. Paragraph 3 is the only other 
provision limiting purchases, and it prescribes a condition the exist- 
ence of which will warrant a prohibition of share purchases, but does 
not point to a proper specific fund. Observance of the restriction 
imposed by that provision will, of course, effectively guarantee the 
maintenance of assets equivalent to obligations and liabilities, and 
in that general sense, paragraph 3 does indicate a “fund.” But it 
may well be intended to cover situations such as where a corpora- 
tion has an excess of assets over obligations and liabilities, including 
stated capital, but the purchase of its own stock would seriously 
impair its working capital. 
~~ @ In commenting on old subdivision (b) of Sec. 41 George S. Hills in 48 Harv. L. Ray. 
1334, 1371 note 63 states: “Provision should be made to facilitate claims by or against 


the corporation, but it does not seem advisable to authorize the acquisition of shares out 
of stated capita] for that purpose as permitted by . .. Ohio sec. 41 (b) .. .” 
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The casual reader of Sec. 41 might perhaps notice the conflict 
which is latent in a comparison of paragraphs 2 and 3 of subdivision 
(9). An attorney for a corporation intending to take action under 
this section might well be put to considerable time and effort to 
resolve the ambiguity which faulty draftsmanship has created. 

In discussing Sec. 41 in the principal case’ the court gave no 
consideration at all to this possible effect of subdivision (9), para- 
graph 2. Nor was the argument raised by brief of counsel for the 
corporation.* Construing subdivision (9), paragraph 3 the court 
said, “The last above-quoted paragraph . . . refers to insolvency: 
that is, when there is reasonable ground for believing that the cor- 
poration will not have sufficient assets to pay its liabilities to. cred- 
itors, not shareholders.” In other words, so long as a corporation 
is solvent, i. e., has assets exceeding its liabilities not including stated 
capital, it may purchase shares of its own stock to the extent of that 
excess, for any of the purposes set forth in (1) to (7), inclusive, 
of Sec. 8623-41. 

As stated previously, paragraph 2 is in such a position that it 
might reasonably be construed to be a prescription of the sole fund 
out of which purchases under Sec. 41 can be made. The December 
16, 1938, Report of the Ohio State Bar Association Committee on 
Corporation Law, with respect to the proposed amendments, sheds 
a different light on the meaning of this section, however. In the 
tentative amended draft of Sec. 41 included in that report, subdi- 
vision (8) was worded practically the same as it now reads.’° This 
provision followed: “Shares may be acquired either out of stated 
capital or surplus under subdivisions (1) to (7), inclusive, of this 
section. Purchases from surplus under subdivision (8) of this sec- 
tion are not limited to purchases authorized by subdivisions (1) to 
(7) inclusive of this section.” The comment appended to this ten- 
tative draft stated that the principal proposed changes are: “.. . (4) 
The inclusion of a provision to make it clear that purchases under 
subdivisions (1) to (7) inclusive may be made out of stated capital 
as well as out of surplus.” This statement, in addition to supplying 
an unequivocal answer to the question previously posed, indicates 


7138 Ohio St. 1, 16, 17, 32 N. E. (2d) 413, 420, 421 (1941). 

® Brief of Defendant-Appellant, Case No. 28282. 

* At pp. 39, 40. 

* Ibid. page 38. As there stated, subdivision (8) included a proviso (since deleted) 
prohibiting the purchase of stock out of a surplus created from retirement of treasury 
shares. 
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that the committee appreciated the need for such a clarification. In 
its report of December 26, 1938, the committee made no mention, 
either in the draft of Sec. 41 therein appearing," or in the appended 
comments, of this proposed amendment. An attempt to explain the 
omission would be but conjecture. Needless to say, the final draft 
as passed by the legislature did not include such an illuminating 
provision. 

Prior to the advent of legislative controls on the power of a 
corporation to purchase its own stock, the law of this country as to 
the problem was unsettled. Ohio followed what must be considered 
the minority rule, denying the existence of such a power in the 
absence of specific statutory authority or special circumstances.’* 
This view was based upon the ground that a corporation possessed 
no powers except such as were conferred upon it by statute or neces- 
sarily implied therefrom. However, courts were not adverse to 
recognizing that such purchases would sometimes have to be made 
to avoid a loss or to satisfy a debt due the corporation.’* Later 
authority can be found for the proposition that inasmuch as no 
constitutional or statutory prohibition against such a power exists, 
a purchase will not be set aside in the absence of a showing of bad 
faith and an injury to creditors..* The writer of the opinions in 
these cases representing a departure from the Ohio rule were con- 
sistent in their reluctance to discuss or point to a fund out of which 
the consideration for the purchase could be drawn.*® But lack of a 
judicial rule in regard to this problem does not explain the legisla- 
ture’s failure to include one, in view of the comprehensiveness of 
the Ohio Act. 

An inspection of the legislative restrictions imposed in other 
states indicates that the Ohio draftsmen were not alone guilty of 
creating ambiguous provisions. Many of these statutes have the 
effect of limiting stock purchases to instances where a “surplus” 





™ At pp. 41, 42. 

® State ex rel Colburn v. The Oberlin Bldg. and Loan Assoc., 35 Ohio St. 258 (1879); 
Coppin v. Greenlees and Ransom Co., 38 O. S. 275, 43 Am. Rep. 425 (1882). 

* Taylor v. Miami Exporting Co., 6 Ohio 177 (1833); Morgan v. Lewis, 46 O. S. 1, 17 
N. E. 558 (1888); Merchant’s National Bank v. Overman Carriage Co., 17 Ohio C. C. 
253, 9 Ohio C. D. 738 (1898). 

44 Siders v. The Gem City Concrete Co., 13 Ohio C. C. (N. S.) 481, 23 Ohio C. D. 552 
(1910); aff'd without opinion in 87 Ohio St. 519, 102 N. E. 1124 (1913). 

% The opinion in the Siders case, Supra Note 14, devoted some attention to the evi- 
dence of the solvency of the corporation, but came to no conclusion as to a proper fund. 
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exists..° The term “surplus” might well be taken to mean (a) 
“earned surplus”, that which has been earned through corporate 
activity and not distributed as dividends or reserved for other pur- 
poses; (b) “capital surplus”, that which has arisen from the sale 
of stock at a premium, from the acquisition of its own stock at less 
than par value and from sale of capital assets at a sum greater 
than their stated value; or (c) “paid-in surplus,” a contribution 
made by the purchasers over and above that part of the purchase 
price which must be entered on the books as capital.’7 Other statutes 
prohibit purchases where such would cause “any impairment of 
capital.” '* This indefinite phraseology was held by the Colorado 
Supreme Court not to limit purchases to surplus funds.** Other 
statutes speak of surpluses with more particularity. California 
Civil Code, Sec. 342, limits purchases to earned surplus except in 
certain instances; Minnesota Business Corporation Act, Sec. 7492- 
21, makes provision for purchases out of paid-in surplus and earned 
surplus, provided that if there be outstanding shares entitled to 
preferential dividends or to a preference on liquidation, then “only 
such shares shall be purchased or redeemed out of paid-in surplus.” 
Illinois limits purchases to earned surplus, but the limitations do not 
apply when the purpose of the acquisition is to eliminate fractional 
shares, collect or compromise a debt, buy shares of dissenters or re- 
deem shares as otherwise permitted by the act.*° 

%*N. Y. Penat Law, (Bender, 1929), Sec. 664-(5) imposing criminal liability on 
corporate officers responsible for purchase of stock out of anything but a surplus; Ix. 
Aww. Stat. (SMitnH Hurp, 1935). Chap. 32, Sec. 157-6; La. Gen. Stat. Ann. (Dart. 
1932) Sec. 1103; Tenn. Cope Ann. (Wirtiams, 1934) Sec. 3722 (9); W. Va. Copr 
(Micute, 1932) Sec. 3051; Fra. Comp. Gen. Laws (1927) Sec. 6534 (3). 

7 See BERLE AND Means, THE Movern Corporation aaxD Private Property (1933) at 
162, BaLLantine Anp Lattin, Cases Ano Matertats On Corporations (1939), note at 
452; also Horowitz and Good, May A Corporation Purchase Its Own Stock Out of 
Capital: The Problem Revisited, (1938) 27 Georcetown L. Jour. 217. 

% Coro. Sat. Ann. (1935) Chap. 41, Sec. 24; Ruope Istanp Gen. Laws (1938) Chap 
116, Art. I, Sec. 5 (g); Det. Rev. Cope (1935) Corporations, Art. 1, Sec. 19; Micu. Start. 
Anw. (1935) Sec. 21.10; Nev. Comp. Laws (Hittyer, 1929), Sec. 1608 (3); Inv. Star. 


Ann. (Burns, 1933) Sec. 25-202. 
% Colorado Industrial Loan and Investment Co. v. Clem, 82 Colo. 399, 260 Pac. 1019 


(1927). 
*Ittrnois Ann. Stat. (SMitH Hurp, 1935) Sec. 157.6: “A corporation shall have 
power to purchase its own shares . . . provided it shall not purchase . . . when net assets 


are less than the sum of its stated capital, its paid in surprus, and (capital) surplus. . . 
or when by so doing its net assets would be reduced below such sum.” 

See Hills, Model Corporation Act, (1935) 48 Harv. L. Rev. 1334, 1370, 1371, 1372. 
Mr. Hills regards earned surplus as the “most suitable and least restricted fund avail- 
able for acquisition of shares”, but recognizes that to give the rights of dissenters any 
practical value, purchases from such shareholders should not be restricted to such a surplus. 

Also see Levy, Purchase by a Corporation of Its Own Shares, (1930) 1S Minn. L. 
Rev. 1, 37, and note at 20. 
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Paradoxically, the Uniform Business Corporation Act contains 
no provision in regard to this problem. 

By the doctrine prevailing in Massachusetts and Wisconsin, in 
the absence of express statutory restrictions, corporations may pur- 
chase their own shares in good faith out of capital, provided this is 
done without prejudice to rights of existing creditors or discrimina- 
tion against other shareholders.*' Seemingly, the decision of the 
Wildermuth case is in accord with this general policy, and com- 
pletes the anomolous metamorphosis through which the Ohio law 
has passed. Time forbids a discussion of the merits of this policy. 
Suffice it is to say that it has been “viewed with alarm” by a goodly 
number of critics, the principal objection being that it constitutes 
a withdrawal of assets in favor of the selling shareholder to the 
possible serious prejudice of creditors and remaining shareholders.* 

R. D. K. 


DOMESTIC RELATIONS 


MAINTENANCE OF A BASTARD CHILD — INTERPRETATION 
OF Oun10 GENERAL Cope, Section 12123 
The Probate Court adjudged the defendant the putative father 
of a bastard child and ordered him to pay a reasonable sum for its 
support an maintenance, such weekly payments to begin at the date 
of adjudication. From this judgment the mother appealed to the 
Court of Appeals, contending that the weekly payments should begin 
at the date of birth of the child, some nineteen months prior to the 
date of adjudication. Held: Affirmed. The judgment given was 
the only one permissible under a strict interpretation of section 
12123, Ohio G. C. One judge dissented. State ex rel Griffin v. 
Zimmerman, 67 Ohio App. 272, 21 Ohio O. 253 (1941). 
A review of the development of the Bastardy Act is necessary 
1 Barrett v. W. A. Webster Lumber Co., 275 Mass. 302, 175 N. E. 765 (1931); 
Scriggins v. Thomas Dolby Ce., 290 Mass. 414, 195 N. E. 749 (1935); Spiegel v. Beacon 
Participations Inc. et al, 297 Mass. 398, 8 N. E. (2d) 895 (1937); Koepler v. Crocker 
Chair Co., 200 Wis, 476, 228 N. W. 130 (1930); Rasmussen v. Schweizer, 194 Wis. 362, 
216 N. W. 481 (1927); also see Grace Securities Corp. v. Roberts, 158 Va. 792, 164 S. E. 
700 (1932). C. F. Boggs v. Fleming, 66 Fed. (24) 859 (C. C. A. 1933). 
% See Nussbaum, Acquisition by a Corporation of Its Own Stock, (1935) 35 Cor. L. 
Rev. 971; Levy, Purchase by an English Company of Its Shares, (1930) 79 U. Pa. L. 
Rev. 45; Warren, Progress of the Law: Corporations, (1921) 34 Harv. L. Rev. 282, 293; 


Levy, op. cit. supra, note 20. 
Crow, J., dissented. 
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to interpret Ohio G. C. Sec. 12123, as it now stands. At common 
law the reputed father was under no legal duty to maintain his 
illegitimate child.? Ohio’s first Bastardy Act rejected the common 
law and provided that the putative father “‘shall stand charged with 
the maintenance” of the bastard child “in such sum or sums as the 
court shall order and direct.” * The purpose of this early legislation 
was to compel the putative father to perform his moral obligation, 
namely, support his child, and thereby to protect the state from the 
expense of maintaining it.* 

In 1923 the Legislature amended Ohio G. C. Sec. 12123, elimi- 
nating the provision for maintenance of the bastard child, and in- 
serting, in lieu thereof, a provision that the defendant pay the 
complainant such sum as the court may find to be necessary “for 
her support, maintenance and necessary expenses, caused by preg- 
nancy and childbirth together with costs of prosecution.”* It will 
be observed that it was only for the complainant’s support that the 
defendant was charged, and not with the support of the bastard 
child. This amendment, however, in no way extinguished the 
liability of the reputed father to support his illegitimate child, for it 
contained a proviso to the effect that it should not be construed as a 
bar to the prosecution of the accused for failure to support his 
illegitimate child under provisions of other statutes.’ In conjunc- 
tion with this proviso, the Juvenile Court Code, Ohio G. C. Sec. 
1639-46, which previously provided only for the support of legiti- 
mate children, was amended to provide also for illegitimate children.* 
‘ ? See State ex rel. Beebe v. Cowley, 116 Ohio St. 377, 156 N. E. 214 (1927); Hoffer 
v. White, 53 Ohio App. 187, 4 N. E. (2d) 595 (1936); Commonwealth v. Domes, 239 
Mass. 592, 132 N. E. 363 (1921); Moncreif v. Ely, 19 Wend. (N. Y.) 405 (1857); 5 
Onto Jur., “Bastardy,” Sec. 4; 4 Vernrer, Amertcan Famity Laws (1936) 206. 

31824, Rev. Star., Swan and Critchfield, Vol. I (1860) p. 178. 

* See State ex rel. Beebe v. Cowley, 116 Ohio St., 377, 156 N. E. 214 (1927); Dimmit 
v. State, 112 Ohio St. 691, 148 N. E. 90 (1925); McKelvy v. State, 87 Ohio St. 1, 99 
N. E. 1076 (1912); Musser v. Stewart, 21 Ohio St. 353 (1891); Hawes v. Cooksey, 13 
Ohio 242 (1844); Walker v. Chandler, 15 Ohio App. 292 (1921). 

5 Ouro G. C., sec. 12123, as amended in 110 Ohio L. 296 (1923). 

* See State ex rel. Beebe v. Cowley, 116 Ohio St. 377, 186 N. E. 214 (1927); Pummel 
v. State ex rel. Hill, 22 Ohio App. 340 (1926). 

7 The proviso clause states, “Provided, however, that nothing in this section shall be 
construed as a bar to the prosecution of the accused for failure to support his illegiti- 
mate child or children under the provisions of any statute providing for prosecution and 
punishment for non-support of legitimate or illegitimate children.” 

®Onro G. C., sec. 1639-46 provides, “‘whoever being the father of an illegitimate 
child under the aye of sixteen years and able to support or contribute to the support of 
such child, fails, neglects or refuses so to do... shall be fined ... etc.; provided, if he 
shali pay each week for such purpose to the court, or to a trustee . . ., sentence may be 


suspended.” See Creisar v. State, 97 Ohio St. 16 (1917) for holding that the above 
section prior to 1923 provided only for legitimate children. 
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Likewise, the Criminal Code charged the putative father with main- 
tenance of the illegitimate child.® 

The principal case interprets the 1938 amendment of Ohio G. C. 
Sec. 12123, which, after a lapse of fifteen years, reincorporated 
within the Bastardy Act the provision for maintenance of the bas- 
tard child by the putative father.’ It provides that “if the child is 
alive” the father shall pay for the expenses of pregnancy and child- 
birth, and, in addition, “a reasonable weekly sum to be paid com- 
plainant for support and maintenance of said child up to eighteen 
years of age.” It further provides that “in event said child is not 
born alive, or is not living” at the time of adjudication, defendant 
shall pay expenses of pregnancy and childbirth, and, in addition, “a 
reasonable amount for maintenance of said child until its death, 
and its funeral expenses.’”’’' It will be noted that the 1938 amend- 
ment superimposed on the existing statute, providing for the mother 
her expenses of pregnancy and childbirth, these provisions for 
maintenance of the bastard child. 

Courts of other states have held that the provision for mainte- 
nance, in bastardy acts, may secure to the complainant reimburse- 
ment for the past as well as payment for the future support of the 
bastard child.'* Likewise, in Ohio, prior to the 1923 amendment of 
Ohio G. C. Sec. 12123, there is indication that the maintenance from 
date of birth could be recovered.** In Hinton v. Dickinson,1* where 


“Onto G, C., sec, 13008, et seq.; also see 1927 Ohio A. G. Opns., p. 912; but cf., 
1917 Ohio A, G. Opns., Vol. II p. 1687. 

%°117 Ohio L. 808 (S. B. 396) (1938). 

1 On10 G. C. sec. 12123 now reads, “If, in person or by counsel, the accused ccn- 
fesses in the court that the accusation is true or, if the jury find him guilty, he shall be 
adjudged the reputed father of the illegitimate child if said child is alive, and the court 
shall thereupon adjudge that he pay to the complainant such sum as the court may find 
to be necessary for her support, maintenance, and necessary expenses caused by preg- 
nancy and childbirth together with costs of prosecution, and a reasonable weekly sum 
to be paid complainant for support and maintenance of said child up to eighteen years 
of age. In event said child is not born alive, or is not living at the time of plea or find- 
ing of guilty, the court shall order the accused to pay to the complainant such sum as 
the court may find to be necessary for her support, maintenance and necessary expenses 
caused by pregnancy, including therein a reasonable amount for maintenance of said child 
until its death, and funeral expenses... .” 

43 Spieger v. State, 32 Wis. 400 (1873); Hoffman v. State, 17 Wis. 596 (1863); see 
Woodbury v. Wilson, 133 Me. 329, 177 A. 708 (1935); Smith v. Lint, 37 Me. 546 (1854); 
State v. Beatty, 66 N. C. 648 (1872); Kyne v. Kyne, 100 P. (2d) 806 (1940); Tennant v. 
Brookover 12 W. Va. 337 (1878); 56 Am. Dec. 221 (1884); 3 R. C. L. 767. 

In Ely v. Ott, 14 Ohio C. C. 619, 7 Ohio C. D. 677 (1897), it was held a judgment 
of $1,300, was not unreasonable. The amount was to be paid in installments. At the time 
of adjudication the child was four years old, and evidence was presented to the court 
regarding the support and maintenance of the child up to the time of the action, such 
evidence being considered by the court in determining the sum stated above. 

% Hinton v. Dickinson, 19 Ohio St. 583 (1869). 
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the illegitimate child died after the bastardy proceeding was begun, 
a judgment for $150 was affirmed. The reason advanced for the 
holding, in this early case, that the death of the child did not abate 
prosecution under the Bastardy Act, was that the mother was en- 
titled to reimbursement for such items as costs of prosecution, birth 
expenses, burial expenses, and caring for the child from the time of 
birth until death. 

The Hinton case was decided when the Bastardy Act was held 
to be for the benefit of the state rather than for the benefit of the 
mother. Being a liberal decision to the liking of the Legislature, it 
was codified and became part of the Bastardy Act.'* This provision 
was repealed in 1923, however. Its elimination from the Bastardy 
Act would not necessarily have been significant since recovery under 
the Act was changed to provide only for the mother’s expenses, ex- 
clusive of maintenance for the child.“* With respect to such re- 
covery a provision that the action should not abate on the death of 
the child is, of course, unnecessary.’ But the failure to provide 
for non-abatement in the event of the child’s death in the Juvenile 
Court Code, to which the provision for maintenance of the illegiti- 
mate child, was, in effect, transferred, is significant. Such a pro- 
vision may be superfluous, other things being equal, as indicated by 
the court in the Hinton case. But, where the provision has once 
been in the statute and is subsequently eliminated, there is at least 
a possible inference that the recovery of maintenance expense, as 
opposed to the expenses of the mother, was not to be permitted 
when the child had died. In view of the close relation of the prob- 
lems, this inference may also extend to the right to recover for 
maintenance of a living child prior to the adjudication. There is, 
therefore, reason for saying that, after 1923 and prior to 1938, re- 
covery in case of a living child should be limited to maintenance 
after adjudication, and it was so held.’ If this is true, then the 
court, in the instant case, had good grounds for emphasizing the 

In 73 Ohio Laws 742, sec. 16 (1878) it states, “The death of a bastard child shall 
not be cause of abatement, or bar to a prosecution for bastardy, if the mother is living; 
but the court trying the case shall, on conviction, take the death into consideration and 
give judgment for such sum as it deems just, the payment of which, or security therefore, 
may be enforced as above provided.” ‘ 

4 In State ex rel. Beebe v. Cowley, 116 Ohio St. 377, 156 N. E. 214 (1927) it was 
held that the complainant could not recover for maintenance from date of birth to date 
of adjudication under the Bastardy Act. 

7 State ex rel. Discus v. Van Dorn, 56 Ohio App. 82, 8 Ohio O. 393, 10 N. E. (2d) 


14 (1937); Seldenright v. Jenkins, 7 Ohio 0. 127 (1936). 
* See note 16, supra, 
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distinction in the present statute between the living child and the 
dead child, and pointing out that the Legislature adopted apt words 
to prescribe for maintenance from birth, only in the case where the 
child dies before adjudication. 

The court did not, however, refer to this legislative history, and 
looking at the provisions as they now read, it may as reasonably he 
inferred that the Legislature did not insert the provisions into the 
statute in the case of the living child, that recovery be from birth, 
because it thought it was superfluous, and inserted it in the case of 
the dead child out of an abundance of caution. 

The court’s principal argument, however, is that the Bastardy 
Act modified the common law which imposes no liability on the 
reputed father, therefore it must be strictly interpreted.’’ Ac- 
cordingly, until the defendant is adjudged the putative father, he 
has no liability. With respect to this factor the court could have 
just as easily held the other way. The common law was early re- 
jected in Ohio in this situation. Ever since 1824 the putative father 
has been charged with the liability of supporting his illegitimate 
child.2”?. The Act for the Maintenance of Minors, Ohio G. C. Secs. 
13008-13021, and the older bastardy acts, viz. prior to 1923, were 
considered as having identical purposes, that is to compel persons 
charged by the law with support of designated dependents to meet 
the full measure of their obligation to such dependents.** Ohio G. C. 
Sec. 13008 makes failure to support an illegitimate child a felony. 
Ogg v. State** holds that an indictment under this section need not 
allege that in a previous proceeding, under the Bastardy Act, the 
accused had been adjudged to be the putative father of such child. 
Therefore, it must be admitted that the liability is charged the pu- 
tative father even before he is adjudged the putative father.** 

Because these statutes have imposed this liability consistently, 
and continuously since the beginning of the nineteenth century, it 
is improbable that the Legislature intended to limit the liability of 
? See State ex rel. Beebe v. Cowley, 116 Ohio St. 377, 156 N. E. 214 €1927); 5 
Onto Jur., “Bastardy,” sec. 7. 

*” The first Bastardy Act was passed in 1824. See note 3, supra. 

™ McKelvy v. State, 87 Ohio St. 1, 99 N. E. 1076 (1912); Gillette v. State, 15 Ohio 
App. 360, motion to certify record overruled in 20 Ohio L. Rep. 4; see State v. Veres, 
75 O. S. 138, 78 N. E. 1005 (1906). 

2 Ogg v. State, 73 Ohio St. 59, 75 N. E. 943 (1905). 

* See Seaman v. State, 106 Ohio St. 177, 140 N. E. 108 (1922) where in a pro- 
ceeding under Ohio G. C. sec. 13008, the putative father of a bastard child paid to the clerk 


of court a sum certain, “being the cmount of accumulated arrearage from the day of the 
birth of the child to the day when the court made the order,” 
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the putative father, in case the child is alive at the adjudication, to 
support only from that date. It is very unlikely that it was intended 
to thus place a premium on the ability of the accused to delay the 
commencement of the action or the adjudication thereof. Since 
support of the bastard child by the reputed father util it is eighteen 
years old is the essence of the bastardy proceeding, it seems unwise, 
in the light of what has been discussed above, for the court to im- 


pose such limitation upon this obligation. 
M. D. D. 


Power oF Court To Mopiry DECREE FoR SUPPORT 
Wuicrt INCORPORATES AGREEMENT OF PARTIES 

The court incorporated into a divorce decree the principal pro- 
visions of a separation agreement, providing for a property settle- 
ment and for specified monthly payments by the father for the sup- 
port of his minor child. Subsequently the father moved the court to 
alter the decree so as to reduce the amount payable for support, on 
the ground of changed conditions. Held, that the court had no au- 
thority 10 reduce the amount ordered in the decree, as to do so would 
be to impair the obligation of a contract.’ 

In the absence of such a contract between the spouses, it is gen- 
erally acknowledged that a court of equity may, upon proper allega- 
tions of the changed conditions and circumstances of the parties, 
modify the decree, either by increasing or decreasing the allowance.’ 

In the holding in the principal case, the Supreme Court of Ohio 
went against the great weight of authority in America,® but was not 


2 Tullis v. Tullis, 138 Ohio St. 187, Ohio Bar (May 5, 1941). 

? Monahan vy. Monahan, 14 Ohio App. 116 (1921); Connolly v. Connolly, 16 Ohio App. 
92 (1922); Olney v. Watts, 43 Ohio St. 499, 3 N. E. 354 (1885); Meissner v. Meissner, 
11 Ohio C. C. 1, 5 Ohio C. D. 305 (1895); Baker v. Baker, 4 Ohio App. 170, 21 Ohio 
Cc. C. (N.S.) 590, 60 W. L. Bull. 25 (1915); Smedley v. State, 95 Ohio St. 141, 115 
N. E. 1022 (1916); Sager v. Sager, 5 Ohio App. 489, 26 Ohio C. C. (N.S.) 522, 37 Ohio 
C. C. 559 (1916). The rule has been recognized in Clough v. Long, 8 Ohio App. 420, 28 
Ohio C. A. 423, 40 Ohio C. C. 185, 63 W. L. Bull. 205 (1918); Garver v. Garver, 102 
Ohio St. 443, 133 N. E. 551 (1921). See annotation in 71 A. L. R. 723, and cases cited 
therein. 

* Pryor v. Pryor, 88 Ark. 302, 129 Am. St. Rep. 102, 114 S. W. 700 (1908); Herrick 
v. Herrick, 319 Ill. 146, 149 N. E. 820 (1925); Maginnis v. Maginnis, 323 Ill. 113, 153 
N. E. 654 (1926); Langrall v. Langrall, 145 Md. 340, 125 Atl. 695, 37 A. L. R. 437 
(1924); Aldrich v. Aldrich, 166 Mich. 248, 141 N. W. 542 (1911); Kelly v. Kelly, 194 
Mich, 94, 160 N. W. 397 (1916); Warren v. Warren, 116 Minn. 458, 133 N. W. 1009 
(1912); Connett v. Connett, 81 Neb. 777, 116 N. W. 658 (1908); Wallace v. Wallace, 
74 N. H. 256, 67 Atl. 580 (1907); Le Beau v. Le Beau, 80 N. H. 139, 114 Atl. 28 
(1921). For other authorities and statement of the general rule see annotations in 58 
A. L. R. 639 and 109 A, L. R, 1068, 
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inconsistent with the previous views taken by the Ohio courts.‘ The 
decision is open to criticism on two points, both points being recog- 
nized by Judge Zimmerman in his dissenting opinion: 

(1.) The holding ignores the proposition that the rights arise 
from the decree itself, as to which the agreement is merely evidence.* 
“Such an agreement becomes merged into the decree and thereby 
loses its contractural nature at least to the extent that the court has 
power to modify the decree when changed circumstances so justify.” 
That the provision for support is made part of the court’s order by 
agreement of the parties adds not a whit to the force and effect of 
the decree,” nor divests the court of its right later to alter the decree.” 
This point was mentioned by Judge Zimmerman in the closing lines 
of his opinion.’ A decree for alimony does not depend upon the 
agreement, which is merely helpful to the court in deciding what the 
parties thought adequate and just, and which may in fact be ignored 
altogether.” This problem might be avoided if the trial court refused 
to incorporate the agreement but included the terms of the agreement 
in its decree, without any reference to the contract itself. 

(2.) A distinction must be drawn between an order for alimony 
and one for the support of a minor child or children. The jurisdic- 
tion’of the court over the persons of minor children of divorced 
parties is continuing, even with no express reservation in the decree 
itself." Therefore, an allowance for the support of children may al- 
ways be modified by the court because of changed conditions.” Even 
though the decree for the support of such children be based on an 
agreement, the Ohio court does not hesitate to increase the amount of 
support money, ignoring the fact that this is just as much an impair- 
ment of contract rights as a decrease would be, on the ground of 
public policy and to protect the interests of the children.” Might it 

‘Law v. Law, 64 O, S. 369, 60 N. E. 560 (1901); Clough v. Long, 8 Ohio App. 420 
(1918); Kettenring v. Kettenring, 29 Ohio App. 62, 163 N. E. 43 (1928); Ferger v. 
Ferger, 46 Ohio App. 558, 189 N. E. 665 (1934), discussed in 2 O. S. L. J. 49; Campbell 
v. Campbell, 46 Ohio App. 197, 188 N. E. 300 (1933). 

5 See Wallace v. Wallace, 74 N. H. 256, 260, 67 Atl. 580 (1907). 

* Gardner, J., in Worthington v. Worthington, 224 Ala. 237, 238, 139 So. 334 (1932). 

" Herrick v. Herrick, 319 Ill. 146, 149 N. E. 820 (1925). 

* Southworth v. Treadwell, 168 Mass. 511, 47 N. E. 93 (1897). 

°“In passing it may be appropriate to note that we are not here concerned with the 
rights of the parties under the agreement itself as an independent instrument in another 
and different kind of action.” 138 Ohio St. 187, 202. 

1 Wallace v. Wallace, 74 N. H. 256, 67 Atl. 580 (1907). 

4% Corbett v. Corbett, 123 Ohio St. 76, 174 N. E. 10 (1930). 

#2 Connolly v. Connolly, 16 Ohio App. 92 (1922); 


Corbett v. Corbett, 123 Ohio St. 76, 174 N. E. 10 (1930). 
43 Campbell v. Campbell, 46 Ohio App. 197, 188 N. E. 300 (1933). 
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not frequently be in accord with sound public policy, as well as to 
the best interests of the minor children, to reduce the burden of the 
one liable for the support when it becomes apparent that to deny such 


reduction would be to work undue hardship on the father? “There 
is no virtue in killing the goose which laid the golden eggs.’”™ 


C. M. H. 


DESCENT AND DISTRIBUTION 


Ouro GENERAL CopE Section 10512-19—RIGHT OF AN 
ApopTep CHILD To INHERIT THROUGH ITs ADOPTIVE 
PARENT 


Lena Post died intestate, survived by two brothers and an adopted 
son of her deceased sister. Upon a petition by her administrator to 
determine the heirs of the estate, the Probate Court excluded the 
adopted child as an heir. On appeal the Court of Appeals of Cuya- 
hoga county reversed the Probate Court and held that the statute 
of descent and distribution, Ohio General Code, Section 10503-4 (6), 
when construed in connection with the adoption statute, Ohio Gen- 
eral Code, Section 10512-19, permits an adopted child to inherit not 
only from but also through its adoptive parent. White, Adm., v. 
Meyer, 66 Ohio App. 549, 33 Ohio L. Abs. 151 (1940). 

The principal case is the most authoritative direct holding re- 
ported since the adoption statute was amended in 1932.’ In arriving 
at its decision the court disposes of a line of Supreme Court cases 
to the contrary,” by pointing out that they were all decided before the 
1932 amendment was added to the adoption statute." There are not 
many reported cases interpreting the effect of this amendment. In 
reading them one denotes a tendency on the part of the courts to 
adhere to the rule established by the outmoded Supreme Court de- 
"Lloyd, J., dissenting, in Campbell v. Campbell, 46 Ohio App. 197. See also dis 
senting opinion of Zimmerman, J., in 138 Ohio St. 187, 20u. 

1 See Note (1940) 7 Onto State L, J. 441, where the previous Ohio cases are dis 
cussed, 

2 Albright v. Albright, 116 Ohio St. 668, 157 N. E. 760 (1927); Phillips v. McConica, 
39 Ohio St. 1, 51 N. E. 445 (1898); Quigley v. Mitcheli, 41 Ohio St. 375 (1884); Upson 
v. Noble, 35 Ohio St. 655 (1880). 

® General Code, Section 10512-19, Effective Jan. 1, 1932, replaced former Section 
8030, and added the following words: “but shall be capable of inheriting property ex- 
pressly limited by will or by operation of law to the child or children, heir or heirs at 


law, or next of kin, of the adopting parent or parents, or to a class including any of the 
foregoing.” 











114 LAW JOURNAL — DECEMBER, 10-41 































cisions, that an adopted child can inherit from but not through its 
adoptive parent. In fact a dissenting opinion in the principal case 
urges preservation of the old rule unless and until some statute ex- 
pressly says that an adopted child can inherit through its adoptive 
parent. 

It is difficult to predict the effect which the holding in the prin- 
cipal case will have in settling this controversial question of probate 
law. Writers as well as courts have differed as to the correct con- 
struction of the inheritance provision of the adoption statute.* This 
decision is unique in the sense that there is little case support for it 
in Ohio.” The lack of uniformity in interpreting this statute cannot 
be traced to faulty draftsmanship. ' Rather it is the result of a will- 
ingness on the part of courts to follow precedent without regard to 
changes in a social policy as evidenced by legislative enactments. 
The purpose of General Code, Section 10512-19 was to accord to 
adopted children the same treatment as that given to natural chil- 
dren, by abolishing the old rule that an adopted child cannot inherit 
through its adoptive parent. The language there used seems adequate 
to accomplish that purpose. In construing this language all possible 
doubts as to the legislative intent could easily be resolved by looking 
to the comments and recommendations of the special Committee of 


*In a direct holding that an adopted child is not the issue of the ancestor of he: 
adoptive parent within the meaning of the term “issue” as used in the testator’s will, the 
Court of Appeals in Reinhard, v. Reinhard, 23 Ohio L. Abs. 306 (1936), relied upon the 
Supreme Court cases cited note 3 supra. This case may be distingwished due to the re- 
stricted meaning sometimes attached to the word “‘issue”, but the language of Section 
10512-19, seems broad enough to bring adopted children within a limitation to “‘issue”’. 
The court in Rogers v. Miller, 43 Ohio App. 198, 182 N. E. 654 (1932), avoided con 
struing General Code, Section 10512-19, but referred to the Supreme Court decisions in 
construing former Section 8030, General Code, adversely to the adopted children by find- 
ing that they could not take as issue or children of the settlor’s deceased son. In two 
inalogous cases holding that a designated heir can inherit from but not through the 
declarant, the courts referred to General Code, Section 10512-19, and construed it as not 
having changed the former rule laid down by the Supreme Court. Rogers v. Cromer, 
24 Ohio L. Abs. 508 (1937), Noted (1937) 4 Onro Sr. L. J. 97; Southern Ohio Savings 
Bank & Trust Co. v. Boyer, 66 Ohio App. 136, 31 N. E. (2d) 161, 32 Ohio L. Abs. 626 
(1940), Noted (1940) 7 Onto Sr. L. J. 441, Noted (1941) 15 Cincinnati L. Rev. 348. 

5In a Note (1937) 4 Onto Sr. L. J. 97, the writer seems to approve of the rule that 
an adopted child can inherit from but not through the adopting parent. Contra and in 
support of the view taken by the court in the principal case, Note (1940) 7 On1o State 
L. J. 441; Dieser, On10 Propate Law (2d Ed. 1932) 1136 Sec. 1180; Lamnecx, Onio 
Pronate Dicest Ann Practice Manuat (3d Ed. 1937) 515 Sec. 794 (b). 

® Shearer Adm, v, Gasstman, 15 Ohio L. Abs. 103, 31 Ohio N. P. (N. S.) 219 (1933), 
is a Probate Court decision in line with the principal case. The cases of Smith v. Hunter, 
86 Ohio St. 106, 99 N. E. 91 (1912), and Hummel v. Davis, 22 Ohio L. Abs, 49 (1936), 
though not squarely in point are nevertheless more in sympathy with the view of 
the principal case than with the contrary position. Jn re Estate of Griffin, 33 Ohio 
L. Abs. 270, 19 Ohio Op. 377 (1935), contains a dictum that the present adoption 
statute enlarges an adopted child’s right of inheritance. 
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the Bar Association which drafted Section 10512-19.. This Com- 
mittee believed that the former statute, General Code, Section 8030, 
was sufficiently broad to permit inheritance through the adoptive 
parent, but in the face of contrary interpretation by the courts, the 
Committee recommended that the additional language of Section 
10512-19 be inserted.” The court in the principal case takes cog- 
nizance of this statutory development and carries out its purpose by 
allowing the adopted child to inherit through its adoptive parent. 

J. P. M. 


EQUITY 


INJUNCTION — AGAINST INEQUITABLE LITIGATION IN 
FOREIGN JURISDICTION—FEDERAL EMPLOYERS’ 
LIABILITY ACT 


Kepner, employed by the Baltimore and Ohio Railroad, was in- 
jured in the course of his employment in Ohio, the state of his resi- 
dence. Choosing from among the three federal forums available 
under the venue section of the Federal Employers’ Liability Act,’ 
he brought an action for damages in a United States district court 
for New York, where the railroad was doing business. After in- 
stitution of the suit, the defendant road brought this action in an 
Ohio court, asking that Kepner be enjoined from further prosecut- 
ing the foreign suit, alleging that it was brought for purposes of 
harrassment, that it would cause the defendant great inconvenience 
and expense to defend the action 700 miles from the place of injury, 
and that a federal district court in Ohio could equitably hear and 
decide the case on its merits. Kepner’s demurrer was sustained and 
the injunction refused. On successive appeals, culminating in the 
Supreme Court of the United States, held, affirmed, on the ground 
that a state court may not enjoin the exercise of the right given by 


13 Snyder v. Swope, Director of Safety, 23 Ohio L. R. 361, 366 (1922). 

245 U. S. C. 56, to the effect that an action under the F.E.L.A. may be brought 
in the district of the residence of the defendant, in the district in which the cause of 
action arose, or in the district in which the defendant is doing busir ss at the time of 
the bringing of the action. 
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the FELA (federal Employers’ Liability Act) to sue in a federal 
court in a foreign state. Baltimore & Ohio R. R. v. Kepner, 62 
Sup. Ct. 6 (1941). ; 

It is a well established rule that a court of equity, having juris- 
diction of the person, may enjoin a plaintiff from prosecuting a suit 
in a foreign jurisdiction when that choice of forum results in un- 
fair advantage to him as against the defendant.* Conversely, under 
the well-recognized doctrine of forum non conveniens, a court hav- 
ing statutory jurisdiction may decline its facilities to a suit that in 
all justice should be tried in another forum.* These two rules have 
been applied by the vast majority of the courts in cases arising un- 
der the venue sections of most federal statutes, and under the venue 
section of the FELA where the action for damages has been brought 
in a foreign state court,‘ such courts being given jurisdiction concur- 
rent with that of federal courts by this act. But where one within 
the I’. E. L. A. takes advantage of the venue laid in a distant federal 
court, the Supreme Court now ratifies the position already taken by 
inferior courts that such a plaintiff is immune to the twin techniques 
of forum non conveniens and injunction of foreign suit, by which 
the interstate adjustment of the place of trial in civil actions is or- 
dinarily administered. 

The majority opinion of the Federal Supreme Court lacking any 
satisfactory explanation for the judicial course thus taken, it is nec- 
essary to look to the opinion of the Ohio Supreme Court for an at- 
tempted rationale. That court based its argument on the premise 
that the section of the F. E. L. A. conferring jurisdiction on the 
three federal courts is a command to the various courts named to 
hear any eligible case presented to them. This command is such as 
to deny to the federal courts the right to exercise the doctrine of 
forum non conveniens. From this unprecedented finding, the court 
concluded that there was vested in the plaintiff a ‘federal right,” 
with which there must be no interference. Buttressing this reasoning 
~~ 8 State ex rel. R. R. Co. v. Nortoni, 331 Mo. 764, 55 S. W. (2d) 272 (1932); B. & O. 
Rd, v. Bole, 31 F. Supp. 221 (1940); B. & O. Rd. v. Clem, 36 F. Supp. 703 (1941); 
Crandall v. Hobbe, 53 F. (2d) 969 (1931). 

* Canada Malting Co. v. Paterson Steamships, Inc., 285 U. S. 413 (1931); Massachu- 
setts v. Missouri, 308 U. S. 1 (1939); Rogers v. Guaranty Trust Co., 288 U. S. 123 
ie en granted to restrain the prosecution of Pi suit in a foreign state court: 
State ex rel. R. R. Co. v. Nortoni, 331 Mo. 764, 55 S. W. (2d) 272 (1932); Reed’s 
Administratrix v. Llinois Central R. Co., 182 Ky. 455, 206 S. W. 794 (1940); Kern v. 


Cleveland, C. C. & St. L. R. Co., 204 Ind. 595, 185 N. E. 446 (1933). 
5B. & O. R. R. Co. v. Kepner, 137 Ohio St. 409, 30 N. E. (2d) 982 (1940). 
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by the Ohio court, and constituting the one coherent argument ot- 
fered by the United States Supreme Court, was the resort to the 
legislative history of the Act as demonstrating Congressional intent 
to confer on the plaintiff an unqualified right to sue in any one of 
the three tribunals provided. The acknowledged power to enjoin 
suit under the F. E. L, A. in a foreign state court was distinguished 
by Ohio’s high court on the ground that jurisdiction and venue for 
such suits cannot be made mandatory upon the state courts by Con- 
gress. State courts thus possessing only a discretionary jurisdiction, 
the plaintiff has but a potential privilege, from the enjoyment of 
which he can be enjoined in appropriate cases. 

The legislative history of the F. E. L. A., however, lends little 
support to this line of reasoning. True, it was to relieve the em- 
ployee of the inequitable restriction of his action to the district in 
which the defendant railroad was an inhabitant that the venue sec- 
tion was amended in 1910 to admit his action to other courts. But 
it does not follow that because Congress sought to relieve one in- 
equitable situation it intended to do so at the needless expense of 
creating another. Rather, it seems more reasonable to impute to 
Congress the intent to make possible, through affording a choice of 
federal courts, judicial manipulation of jurisdiction in these cases 
with an eye to the equity of the particular situation. Furthermore, 
neither legislative nor sound judicial precedent supports the judg- 
ment entered in the instant litigation. Analyses of the decisions 
which the principal case now canonizes into a fixed rule reveals 
them to be equivocal, forced, or poorly reasoned. Against them 
are ranged three unanimous Supreme Court determinations,’ cited 
by the dissenters in the Federal Supreme Court, to the effect that 

*In B. & O. v. Clem, 36 F. Supp. 703 (1940) a disappointed Judge Baker, who the 
year previous had expressly stated that the venue section of the F.E.L.A. was not 
intended to, and does not, limit Equity’s power to restrain persons within its jurisdiction 
from exercising a purely legal right in an unjust and inequitable manner in a foreign 
jurisdiction (B. & VU. R. R. v. Bole, 31 F. Supp. 221), reluctantly bowed to the precedent 
of C. & U. v. Vigor, 17 F. Supp. 602 (1936) with which he had not previously been 
acquainted, and denied Equity’s power to enjoin suits brought under the F.E.L.A. in 
federal courts. 

In ©. & OU. v, Vigor, 17 F. Supp. 602 (1936), the court, while seeming to rely on all 
the arguments propounded by the group denying the right of Equity to enjoin these suits, 
and while refusing to grant the injunction requested, did not come out and state un- 
equivocally that such a suit could never be enjoined, but rather stated that insufficient 
grounds were shown to justify the granting of the injunctive relief prayed for. The 
impression is left that the court, in a case of extreme hardship, would not be adverse 
to granting an injunction. 


tT Atchison Ry. v. Wells, 265 U. S. 101 (1924); Michigan Central v. Mix, 278 U. S. 
492 (1929); Denver Ry. v. Terti, 284 U. S. 284 (1932). 
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a Congressional declaration that a federal court has jurisdiction is 
not an inflexible demand for the exercise of the court’s authority, 
to the unnecessary injury of the defendant and the public. And if 
the privilege given to the plaintiff to choose the court in which to 
bring his suit under the F. E. L. A. be regarded as an absolute com- 
mand to the federal courts to take jurisdiction without regard to 
considerations of justice and fairness, it would seem that the same 
effect should be given to other federal venue provisions providing 
several courts with jurisdiction and venue. But such is not the 
case, although the language of the F. E. L. A. is similar to that of 
comparable venue sections.*® 

Nor is it undebatable, if Congress did actually intend the effect 
of the F. E. L. A. to be that which has now been judicially, attrib- 
uted to it, that Congress had the constitutional authority to enact 
such legislation. The extent of that authority is directly responsive 
to the distinction between jurisdiction and power; Congress has un- 
questioned control over the jurisdiction of the inferior federal courts, 
but its authority to infringe upon the inherent powers of the federal 
courts is limited to minor regulation.® If forum non conveniens be 
viewed as a device to aid in the determination of a proper place of 
trial, then in a broad sense a statute of this tenor might well be re- 
garded as a valid Congressional regulation of federal court jurisdic- 
tion. But if the doctrine be taken in its immediate sense, such a 
statute concerns the power of a court of equity to exercise its full 
judicial function, and on the authority of the Michaelson case 
would be unconstitutional. If the latter view were followed, federal 
courts could exercise their discretion in cases seeking a hearing in 
their forum, there would be no basis on which to distinguish the 
suits in federal and those in state courts, and the power of the state 
court to enjoin a resident in its jurisdiction from bringing his action 
in a distant federal court would be a natural sequitur. 

W. C. D. 


§ 28 U.S.C.A,. 112 (suits based on diversity of citizenship). 
28 U.S.C.A. 53 (suits by or against China Trade Act corporations). 
28 U.S.C.A. 105 (suits for recovery of taxes). 

* Michaelson v. United States, 291 Fed. 940 (1923). 

















EVIDENCE 


Res GESTAE: AN EXCEPTION TO THE HEARSAY RULE? 


Deceased’s body was found at the foot of the stairs leading up to 
the second floor of his home. In an action against the Industrial 
Commission, Plaintiff, wife of deceased auto salesman, testified that 
on the day of the fatality decedent on meeting her in the street in- 
formed her that he was on his way to see a prospect and that he 
was going to stop at home to get his garage keys and prospect book. 
Defendant objected to the competency of this evidence. Held: The 
declaration of a person as to where he is going made by him at the 
time of departing is admissible as a part of the res gestae in explana- 
tion of his act of leaving.’ 

Literally translated res gestae means thing done. Its most striking 
feature as a legal concept is its thorough ambiguity.” And it is for 
that reason that the phrase res gestae has been subjected to vehe- 
ment criticism by legal scholars. Typical of the reaction of many 
authorities is the following quotation from Wigmore: 

“The phrase res gestae has long been not only entirely useless, but 
even positively harmful. It is useless because every rule of evidence 
to which it has ever been applied exists as a part of some other well 
established principle and can be explained in the terms of that prin- 
ciple. It is harmful because by its ambiguity it invites the confusion 
of one rule with another and thus creates uncertainty as to the limita- 
tions of both. It ought therefore wholly to be repudiated as a vicious 
element in our legal phraseology.” Nevertheless, many courts in- 
voke the phrase as an exception to the hearsay rule. 

Hearsay has been defined as “an assertion offered for the truth 
of the matter asserted without having been subjected to an oppor- 
tunity for cross examination in a judicial proceeding, by the party 
against whom it is being offered."” The hearsay rule excludes extra- 
judicial assertions when offered as evidence of the matter asserted. 
It is based or the theory that the credit of the assertor becomes the 
basis of the court’s inferences and therefore should be received only 
when made upon the stand, subject to the rigors of a cross-examina- 

2 Outland v Industrial Commission of Ohio, 136 Ohio St. 488, 26 N. E. (2d) 760 
we excellent discussion see Roger Smith, Res Gestae, 6 Ouro Sr, L. J. 82. 


* Wicmore on Evipence (3rd. Ed.) Sec. 1767. 
*E M. Morgan, Hearsay and non Hearsay, 48 Harv.. L. Rev. 1138. 
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tion. Faced with a rule of exclusion that too often kept essential 
evidence from the bar, it was natural for the courts to develop a 
number of exceptions to the hearsay rule.’ So many statements al- 
though hearsay are admitted in evidence under various exceptions 
to the hearsay rule. 

While statements of a person as to the purpose or destination of a 
trip he is about to make are generally admitted,’ the theory of ad- 
mission is not so well settled. Theories of admission range from 
verbal acts,’ res gestae,* to the exception to the hearsay rule allowing 
statements of mental condition.* The latter view, though infrequently 
used, is the better reasoned. 

Cases which admit statements accompanying an act on the basis 
that they are res gestae or verbal acts obscure the question of whether 
or not a hearsay use is involved. Legal relations, obviously, often 
consist of both words and acts. Thus, the handing over of a book 
with appropriate words of gift or sale may be an operative fact in a 
given case. In such a situation the words are. clearly not hearsay 
and might be called a verbal act if the term is used to denote verbal 
conduct. But it doesn’t seem particularly helpful to apply an impres- 
sive phrase in order to admit admittedly unobjectionable evidence. 

Frequently, as in the principal case, declarations have been ad- 
mitted simply on the basis that they accompany an act. In many of 
the cases there is nothing so equivocal about the conduct that words 
must be admitted for explanatory purposes. Yet a court may go to 
great pains to attach a declaration of intent to an overt act. Thus it 
has been held that a statement indicating an intention to change resi- 
dences is admissible on the ground that it accompanies the act of 
moving.” 

Much of the confusion now existing could be overcome if the 
~~ 8 Wigmore’s Student Edition lists 14 commonly accepted exceptions to the hearsay 
rule, p. 247. 

* Commonwealth v. Palma, 268 Pa. 434, 112 Atl. 26 (1920); Foller v. State, 36 Tex. 
Crim, Rep. 496, 38 S.W. 44 (1896); Smith v. Firestone Tire & Rubber Co., 119 Conn. 
483, 177 Atl. 524 (1935). 

™State v. White, 52 Nev. 235, 285 Pac. 503 (1930); Karnes v. Commonwealth, 125 
Va. 758, 99 S. E. 562, 4 A. L. R. 1509 (1919); Mutual Life Ins. Co. v. Hillmon, 145 
U. S. 285, 36 L. Ed. 706, 12 St. Ct. 909 (1892). 

* Boyer Chemical Laboratory Co. v. Industrial Commission, 366 Ill. 635, 10 N. E. 
(2d) 389 (1937); Morse v. Port Huron and D. R. R. Co., 251 Mich. 309, 232 N. W. 369 


(1930); Texas-Employer Ins. Association v. White, Texas Civ. App., 68 S. W. (2d) 511 
(1934). 

* Commonwealth v. Marshall, 287 Pa. 512, 135 Atl. 301 (1926); State v. Long, 32 
Del. 380, 123 Atl. 350 (1923). 

® Viles v. City of Waltham, 157 Mass. 542, 32 N. E. 901 (1892); Holyoke v. Estate 
of Holyoke, 119 Maine 469, 87 Atl. 40 (1913). 
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courts would recognize assertions concerning the purpose of a trip 
as a declaration of a mental state acceptable in evidence as an excep- 
tion to the hearsay rule. No other or better evidence may be ex- 
pected to show the invisible phases of another’s mind. Further, it 
may well be argued that if the declarant announced an intention, he 
probably carried it out. It is the intent that is material and this is so 
whether it accompanies an act or not.” Statements of pain or of 
physical state are readily admitted,” and there is no reason why the 
admission of declarations of mental states, intent, design, or plan 
should not be put upon the same basis. 
E. G. 


INSURANCE 


Risk oF Loss BETWEEN VENDOR AND PURCHASER— 
INSURANCE SHOULD RuN WITH THE LAND 


The plaintiff was the owner of certain real estate in Ohio and de- 
fendants were the owners of a lot with a bungalow thereon situated 
in Florida. They entered into a valid written contract to exchange 
their properties. A deed was executed and delivered by plaintiff con- 
veying its property to defendants and they transferred the Florida 
property to plaintiff. Thereafter it developed that prior to the exec- 
tion and delivery of deeds but subsequent to the contract of ex- 
change, the Florida bungalow was destroyed by fire. The court held 
that in the absence of stipulation as to who should bear the loss, the 
purchaser must be regarded as the equitable owner of the property, 
and loss by reason of fire destroying the building before execution 
of the deed fell on him.’ _ 

It is undoubtedly true that the majority of courts have adopted 
the view that, where a contract is made to convey real estate upon 
which a building stands, the burden of loss by the destruction of the 
building without fault of either party falls upon the vendee.’ The 

State v. Long, 32 Del. 380, 123 Atl. 350 (1923). 

% People v. Hauke, 335 Ill. 217, 167 N. E. 1 (1929); Commonwealth v. Gangi, 243 
Mass. 341, 137 N. E. 643 (1923); People v. Perrin, 224 App. Div. 546, 231 N. ¥. Supp. 
587 (1928); affirmed in 251 N. Y. 509, 168 N. E. 407 (1929). 

1 Oak Building and Roofing Co. v. Susor et al., 32 Ohio App. 66, 166 N. E. 908 (1929). 

2 Hough v. City Fire Insurance Co., 29 Conn. 10 (1860); Davidson v. Hawkeye 
Insurance Co., 71 Iowa 532, 32 N. W. 514 (1887); Brewer v. Herbert, 30 Md. 301 (1868); 
Marion v. Wolcott, 68 N. J. Eq. 20, 59 Atl. 242 (1904); McGinley v. Forrest, 107 Neb. 


309, 186 N. W. 74 (1921); Dunn v. Yakish, 10 Okla. 388, 61 Pac. 926 (1900); see notes 
22 A. L. R. 575. 
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vendee is looked upon and treated as the owner of the land; an equit- 
able estate has vested in him and although the vendor remains owner 
of the legal title,* he holds it as a trustee for the vendee, to whom all 
the beneficial interest has passed.* Under this rule equity from the 
moment the contract is binding, gives the vendee the entire benefit of 
all increment and therefore he should accept the burden of any loss 
not due to the vendor’s fault.’ 

A substantial minority view has been established which plaees 
the loss on the vendor on the theory that the vendor is unable to per- 
form.’ This is identical with the rule at law and the rule in prac- 
tically all jurisdictions in the sale of chattels; it seems to conform 
more nearly to common business experience as evidenced by the 
stipulations in contracts placing loss on the vendor in almost all in- 
stances where the matter is called to the attention of the parties.” It 
has been suggested that possession at the time of loss should be an 
essential criterion for determining on whom the loss should fall.* From 
the viewpoint of natural justice, as some law writers express it, and 
from a practical viewpoint, the party in possession should be held for 
the loss." However, the majority view is that possession is an un- 
essential incident.” 

Accepting the view that risk of loss falls on the vendee, great con- 
fusion in the law results where the vendor has insured the property 








5 At law this would make the loss fall on the vendor who cannot perform because 
of failure of consideration. Wells v. Calwan, 107 Mass. 514 (1871). 

*1 Pomeroy, Equity Jurisprupence (4th Ed.) sec. 368. 

5 Keener, i Cor. Law Rev. 1, 8; Williston, 9 Harv. L. Rev. 106. 113. 

* Thompson v. Gould, 37 Mass. 134 (1838); Libman v. Levenson, 236 Mass, 221, 128 
N. E. 13 (1920); see comments 19 Micn. L. Rev. 576, 6 Coxnett L. Q, 111; Restate- 
ment, Contracts Vol. 1, Sec. 281; Stent v. Bailis, 2 P. WMS: (Eng.) 217 (1724) Head- 
note reads ‘‘Against Natural Justice that Anyone Should Pay For a Bargain Which He 
Cannot Have.” 

7Vanneman, Risk of Loss Between }’endor and Purchaser, 8 Minn. L. Rev. 127. 

S Uniform Vendor and Purchaser Risk Act. “‘l...... (a) when neither the legal 
title nor the possession of the subject matter of the contract has been transferred to the 
purchaser, if all or a material part thereof is destroyed . . . the vendor cannot enforce 
the contract, and the purchaser is entitled to recover any portion of the price paid; .. - 
(b) when either the legal title or possession has been transferred to the purchaser; if all 
or a material part thereof is destroyed . . . the purchaser is not thereby relieved from a 
duty to pay the price .. .” Adopted in New York; Reat Prorerty Law, Sec. 240-a; See 
Cook, 31 Int. L. Rev. 143. 

*See Justice Dean dissenting in McGinley v. Forrest, 107 Neb. 309, 186 N. W. 74 
(1921). 

*” O’Brien v. Paulsen, 192 Iowa 1351, 186 N. W. 440 (1922); In Cammarata v. Merke- 
wits, 120 Misc. $03, 198 N. Y. S. 825 (1923), Mr. Justice Rodenbeck states with re- 
luctanee, “‘The court is bound to follow this ruling (possession unessential), even if it 
does not appeal to one’s sense of justice, that a person out of possession or without the 
right of possession, with no control over the care of the property, should be obliged to 
pay for something the vendor is unable to deliver,” 
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and fails to make a proper assignment to the vendee. The English 
view, followed by a minority of American courts, holds that as be- 
tween the purchaser and vendor the latter is entitled to the insur- 
ance money" because the vendee is a stranger to the contract, which 
does not run with the land.” The sequel to such a holding is that as 
between the vendor and the insurance company the latter is entitled to 
retain the money because the vendor suffers no loss and where paid 
the insurer may recover through the doctrine of subrogation.” The 
result reached by the English view seems undesirable because many 
a purchaser believing the vendor’s insurance to cover his loss, dis- 
covers that a strict compliance with legal theory deprives him of his 
expected indemnity from the insurer.” 

The weight of authority in this country is that the vendor is 
entitled to collect the insurance and hold in trust for the vendee as a 
substitute for the insured property.” While such a holding accom- 
plishes a desirable result it must be admitted that the logic used is 
somewhat questionable. As long as the fire insurance policy is con- 
sidered personal the insurer should only be held to the terms of his 
contract. Since the agreement is to indemnify the insured against his 
loss, no amount of legal gymnastics can impose on the insurer the 
additional burden of indemnifying a stranger to the contract for that 
person’s loss. However, courts of equity are ever willing to disregard 
legalistic reasoning if by so doing the ends of justice are attained. 

It is submitted that uniformity on this important matter can be 
obtained only by appropriate specific modification of the statutory 
standard fire policies.” Legislation should be enacted to the effect 

% Rayner v. Preston, L. R. 18 Ch. Div. (Eng.) 1 (1881), approved by Pound, 33 
Harv. L. Rev. 813, 829; White v. Gilman, 138 Cal. 375, 71 Pac. 436 (1903); Zenor v. 
Hayes, 228 Ill. 626, 81 N. E. 1144 (1907); 13 L. R. A. (N.S.) 909. 

33 “‘Insurance of a building against fire is a personal contract. It is a contract of in- 
demnity with the person whose interest in the building is insured, to indemnify him 
against loss which he may sustain. It does not pass to the purchaser of the building.” 
McDonald v. Adm’r. of Black, 20 Ohio 185, 192 (1851). 

% Castellain v. Preston, L. R. 11 Q. B. Div. 380 (1883). 

% The English Parliament has deemed it wise to enact legislation which allows the 
purchaser to have the benefit of the vendor’s insurance. Statute 12 & 13 Geo. V., sec. 
105. ‘“‘Any money becoming payable after the date of any contract for the sale of 
property under any policy of assurance in respect to any damage to or destruction of 
property included in such contract shall, on completion of such contract, be held and 
receivable by the vendor on behalf of the purchaser and paid by the vendor to the pur- 
chaser on completion of the sale or as soon thereafter as the same shall be received by the 
vendor.” 

% Skinner & Sons Co. v. Houghton, 92 Md. 68, 48 Atl. 85 (1900); Williams v. Lilley, 
67 Conn. 50, 34 Atl. 765 (1895); Russell v. Elliott, 45 S. D. 184, 186 N. W. 824 (1922), 
22 A. L. R. 557, Approved in 6 Minn. L. Rev. 607. 


% Simpson, Legisiative Changes in the Law of Equitable Conversion by Contract: I, 
44 Yarz L, J. 754, 769-71 (1935). 
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that policies of fire insurance shall run with. the land’ and be paid 
as interest may appear; where the vendor insures prior to the contract 
of sale, such insurance shall continue on the property until expressly 
cancelled by the insurer. It is realized that such a provision modify- 
ing the statutory forms of insurance policies will be fought strenu- 
ously by the insurer in the several state legislatures.” Such opposi- 
tion has been encountered and defeated on previous occasions.” 

Whether it be called convenience, 7° universal consensus of man- 
kind," business man’s viewpoint,”* or natural justice,** the layman as- 
sumes that an executory contract for the sale of insured realty carries 
the protection of existing insurance to the purchaser. If that is the 
meaning in the market place, that should also be the meaning in the 
court room.” This can be accomplished most effectively by legisla- 
tive enactment. 

R. W. C. 


JOINT TENANCY 


Joint BANK AccouNTS—JoINT TENANCY— 
SURVIVORSHIP 


F, by letter, directed her Building and Loan Association to with- 
draw $1800.00 from her savings account and deposit it in a separate 
account, issuing therefor a certificate of deposit in the names of “F 
or S or suvivor,” the certificate to be placed in her deposit passbook, 
then in the hands of the association; S to be notified of the arrange- 
ment only if she survived F. The Ohio Court of Appeals, upon re- 
versing the trial court’s judgment for the executor, because of con- 
flict certified the record to the Supreme Court. Held, affirmed, the 
court reasoning that at the moment the company carried out the in- 
structions of F, an executed contract arose between the company 
and F, enforceable by S with the attendant incident of survivor- 





7 Vance, 34 Yare L. J. 87. 

%* A somewhat similar amendment to the Uniform Vendor and Purchaser Risk Act 
was withdrawn for that reason. 44th Annual Meeting National Conference on Uniform 
State Laws. Milwaukee, Wisconsin, 1934. 

” Notably incontestible clause in life insurance policies. 

* Ricnarps, Insurance (4th Ed.) 1932, sec. 245. 

2 James dissenting in Rayner v. Preston, L. R. 18 Ch. Div. (Eng.) 1 (1881). 

2 Vanneman, 8 Minn. L. Rev. 139. 

*3 Headnote in Stent v. Bailis, 2 P. WMS. (Eng.) 217 (1724). 

* Vance, 34 Yate L. J. 90. 
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ship. Rhorbacker v. Building and Loan Assn., 138 Ohio St. 273 
(1941). 

The problem of finding a transfer of a present interest in the 
co-depositor is the same whether the court regards the parties as 
joint tenants or tenants in common.’ Transfer of title by inter vivos 
gift requires that the donor must have an intention to create a pres- 
ent and immediate interest in the donee, and that he must make such 
delivery of the subject-matter of the gift as to place it in the im- 
mediate possession and control of the donee.* To sustain a present 
interest in the noncontributing depositor on a trust theory, most 
courts require a declaration of the trust together with some act 
which evidences a transfer of the equitable interest from the set- 
tlor.2 The trust theory has been severely criticized inasmuch as it 
is difficult to find both of these elements present in any one case.‘ 
An increasing number of courts hold that a present interest in the 
fund is conveyed to the other person by the contract of deposit,° 
which not only indicates the creator’s intention but also performs the 
function of delivery.*. Where the fund is contributed by both par- 
ties, the contract between them not only indicates the creators’ in- 
tention but .also satisfies the requisite delivery. In every instance 
where one person furnishes the entire fund, the enforceable contract 
is necessarily between the depositor and the financial institution. The 
' intention to create a present interest can be found as in the first 
situation, while the contractual rights thereby raised in the donee- 
beneficiary symbolize the requisite delivery.’ 

After a present interest has been found in the co-depositor, the 
question then becomes one as to the character of that interest. It 
is well recognized that personal property is susceptible of being held 
by two or more parties with the right of survivorship.’ It is this 
right, as a natural incident of the tenancy, which distinguishes joint 

Martin, The Incident of Survivorship in Ohio (1937) 3 Ono St. L. J. 48, 60. 

? Brown, Personat Property (1936) 75; Rice v. Bennington County Sav. Bank, 93 
t. 493, 108 Atl. 708 (1920), 48 A. L. R. 189, 191. 

®* Howard v. Dingley, 122 Me. 5, 118 Atl. 592 (1922). 

* Rowley, Living Testamentary Dispositions (1935) 3 U. or Cin. L. R. 361, 378-389. 

* Notes: 48 A, L. R. 189; 66 A. L. R. 881; 103 A. L. R. 1123. 

* Perry v. Leveroni, 252 Mass. 390, 147 N. E. 826 (1925). 

* New Jersey Title & Trust Co. v. Archibald, 92 N. J. Eq. 82, 108 Atl. 434 (1919); 
Kaufman v. Edwards, 92 N. J. Eq. 554, 113 Atl. 598 (1921); Battles v. Millbury Sav. 
Bank, 250 Mass. 180, 145 N. E. SS (1924); In re Stover ,218 Wis. 114, 260 N. W. 
655. (1935); Hemingway, Joint Tenancy in Joint Bank Accounts (1931) 10 Ca1ce-Kewr 


Rev. 37; Note: 3 U. or Crn. L. Rev: 310 (1935). 
*Scnouter, Personat Prorerty (Sth ed.) 222 et seq. 
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tenancy from tenancy in common.’ Whether one or the other is 
created depends upon the intention of the original depositor or de- 
positors. The power to withdraw the whole fund, and thereby ex- 
tinguish the account,'® and even the retention of the power of revoca- 
tion by the creator of the fund,’' have been held not to be incon- 
sistent with joint tenancy in joint accounts, and should not prevent 
such ownership from arising. Fvidences of an intention that the 
parties were to own the property as joint tenants should be enough 
to give rise to joint tenancy.'? Thus, if there are acts sufficient to 
transfer a present interest to the co-depositor, and if there is a clear 
intention that the property is to be jointly owned by the parties with 
the right of survivorship, the courts in most jurisdictions hold that 
a joint tenancy arises.'* 


This analysis of joint tenancy in joint funds appears to have been 
accepted by the Supreme Court of Ohio in Cleveland Trust Co. v. 
Scobie ;** the court apparently held there that the survivor took the 
fund because of the interest created by the contract, reasoning that 
by means of the contract the depositor of the fund created in his 
co-depositor an interest equal to his own. 


The later case of /n re Hutchinson,** however, reinvoked the at- 


°Trrrany, Reat Property, (3rd ed. 1939) 195. Traditionally the courts have said 
that before a joint tenancy may arise there must exist the four unities of interest, title, 
time and possession. The insistence by the courts on these unities seems to arise from a 
misunderstanding of the original use of the words. At their best they are a means of 
explaining the relation of the parties in the joint tenancy rather than requirements which 
must exist before the tenancy arises. CHatiis, Rear Property *367. It is to be noticed 
at this point that the joint tenancy with the natural incident of survivorship has not been 
abolished by statute in Ohio. In re Hutchinson Estate, 120 Ohio St. 542, 552 (1929). 
Although survivorship is also a natural incident of tenancy by the entireties, this type of 
concurrent ownership is to be distinguished from joint tenancy in that it only exists 
where the parties are husband and wife. 

% Kennedy v. Kennedy, 169 Cal. 287, 147 Pac. 647 (1915); McLeod v. Hennepin 
County Sav. Bank, 145 Minn. 299, 176 N. W. 987 (1920); Blick v. Cockins, 262 Pa. 56, 
87 Atl. 125 (1926). But see Bowerman, Admx. v. Bowerman, 67 Ohio App. 425, 428 
(1941), however the right of survivorship was sustained on a different ground. 

"™ Kaufman v. Edwards, 92 N. J. Eq. 554, 113 Atl. 598 (1921). 

%* Hemingway, Jomnt Tenancy «tx Jorxt Banx Accounts, (1931) 10 Cuie-Kent 
Rev. 37, 68. 

* Notes: (1934) 22 Cauir. L. Rev. 450; (1940) 28 Caurr. L. Rev. 224; (1930) 19 Geo. 
L. J. 100; (1924) 37 Harv. L. Rev. rvr; (1925 )8 Harv. L. R. 243; (1927) 26 Micu. 
L. Rev. 220; (1940) 38 Micr. L. Rev. 875; (1930) Sr. Joun’s L. Rev. 116; (1932) 17 
St. Lours L. Rev. 366; (1939) Onro Sr. L. J. 191; (1928) 78 U. or Pa. L. Rev. 1002: 
(1938) 36 Yate L. J. 138; 48 A. L. R. 189; 66 A. L. R. 881; 103 A. L. R. 1123. 

%114 Ohio St. 241 (1926). 

#120 Ohio St. $42 (1929). Accord: Berberick v. Courtade, 137 Ohio St. 297, 28 
N. E. (2d) 636 (1937); Sage v. Flueck, 132 Ohio St. 377, 7 N. E. (2d) 802 (1936): 
Oleff v. Hodapple, 29 Ohio St. 432, 195 N. EF. 838, 98 A. L. R. 764 (1935). 
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titude of the Ohio courts, which had prevailed prior to the Scobie 
decision,’® that the right of the survivor arises from the contract and 
not as an incident of demonstrated joint tenancy. Cases like the 
principal one which adhere more to the Hutchinson view stress the 
contract as a technical requirement for the finding of joint tenancy ; 
they have not considered the contractor's function as a vehicle for 
transferring an interest to the transferee, whether in joint tenancy 
or otherwise. This unique approach, while it does not preclude cor- 
rect judicial disposal of many of the situations litigated, can easily 
lead to erroneous decisions in two classes of cases: (1) the denial 
of the right of survivorship where no contract is present in the trans- 
action, even though a present interest has been created and the in- 
tention is clear that the property was to be owned by the parties as 
joint tenants; (2) the finding of the incident of survivorship where 
no present interest was in fact created. That such possibilities are 
more than academic the present case itself bears witness, for the 
evidence seems to indicate that IF intended to make a testamentary 
disposition of her money rather than to transfer a present interest 
in it to S. Such a transaction fails as not fulfilling the requirements 
of the statute of wills.’* Even if this was not the intention of F, 
still there are a great number of courts which hold that a present 
interest is not created where, as here, the co-depositor does not have 
the right of withdrawal during the life time of the depositor."* 

D. W. P. 
in an early real property case, Lewis v. Baldwin, 11 Ohio 352 (1842), the court 
said that the survivor held title, not upon the principle of Survivorship as an incident 
of joint tenancy, but as grantee in fee, as survivor, by the operative words of the deed. 
Yhe seed of this concept is to be found in an earlier Ohio case, Sergent v. Steinberger, 
2 Ohio 305, 15 Am. Dec. 553 (1826). The Ohio cases are discussed and collected in 
Martin, supra, note 1, at 60 n. 


* Onto G. C. §10504-3. 
% Notes: 48 A. L. R. 198; 66 A. L. R. 886; 103 A. L. R. 1129, 
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LABOR LAW 


Farr Lagpor STANDARDS Act — Motor CARRIER ACT: 
WeIGHT GIVEN TO PRIOR ADMINISTRATIVE INTER- 
PRETATION OF INTER-RELATED STATUTES 


Plaintiff, who had been driver for defendant, a contract carrier 
of mail for the Post Office Department, seeks recovery of comp- 
pensation for over-time employment under Section 207 of the Fair 
Labor Standards Act.t | Defendant contends that the case falls 
within Section 213 (b) (1), which exempts from Section 207 those 
employees over whom the Interstate Commerce Commission has 
power to establish . . . maximum hours of service under the Motor 
Carrier Act, and that employees of contract carriers are designated 
as one such class.*_ Held, for the plaintiff on the basis of an I.C.C. 
ruling that a contract mail carrier is not subject to the Motor Car- 
rier Act as a contract carrier.2 Thompson v. Daugherty, 40 F. 
Supp. 279 (D. Md. 1941). In another case similarly involving these 
sections the court referred to a ruling of the I-C.C.* but held that 
it “independently” also found plaintiff mechanic to be within the 
purview of the Motor Carrier Act because his duties affected the 
safety of operation of vehicles in interstate commerce. West v. 
Smoky Mountains Stages, Inc., 40 F. Supp. 296 (N. D. Ga. 1941). 

It is well settled that the cardinal principle of statutory interpre- 
tation and construction is to give effect to the intent of the legisla- 
ture.’ In each of the two principal cases, the court followed the 
oft-stated rule that a practical or administrative construction of an 
ambiguous statute is entitled to great weight.* The court in the 

152 Stat. 1060, 29 U. S. C. A. (1938). 

249 Strat. 543, 49 U. S. C. A. Sec. 304 (a) (2) (1935). 

53 Motor Carrier Cases 694, 697. 

* Report in Ex Parte No. MC-2 and Ex Partie No. MC-3, Mar. 13, 1941. 


> James v. Milwaukee, 16 Wall. 159, 21 L. Ed. 267 (1872); Wolsey v. Chapman, 101 
U. S. 755, 769, 25 L. Ed. 915, 920 (1879); U. S. v. Baltimore & Ohio S. W. R. Co., 222 
U. S. 8, 32 Sup. Ct. 6, 56 L. Ed. 68 (1911); The Schooner Paulina’ Cargo v. U. S., 7 
Cranch §2, 60, 3 L. Ed. 266, 269 (1812); Erie R. Co. v. Steinberg, 94 Ohio St. 189, 203, 
113 N. E. 814, 818, L. R. A. 1917B, 787, 792 (1916); Buckman v. State, 81 Ohio St. 
171, 178-179, 90 N. E. 158 (1909). 

62 SutTHertann, Statutory Consrkuction (2d ed. 1904) Sec. 474; Baze v. Scott, 
106 F. (2d) 365 (C. C. A. Okla. 1939); Carolina Music Co. v. Query, 192 S. C. 308, 
312, 6 S. E. (2d) 473, 475 (1939); Poole v. Saxon Mills, 6 S. E. (2d) 761, 764, 192 
S. C. 339, 347 (1939); Broderick v. Keefe, 112 F. (2d) 293, 296 (C. C. A. R. I. 1940); 
cf. Saks v. Higgins, 111 F. (2d) 78, ofirming 29 F. Supp. 996 (C. C. A. N. Y. 1940) 
(“is often highly persuasive.”); Industrial Commission v. Brown, 92 Ohio St. 309, 311, 
110 N. E. 744, 745 (1915); State ex rel. Crabbe v. Middletown Hydraulic Co., 114 Ohio 
St. 437, 453, 151 N. E. 653 (1926). 
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Thompson case gave little reason for its decision other than the in- 
terpretative ruling of the 1.C.C. In the West case, the court indi- 
cated that it regarded the admininstrative interpretation as a factor 
to be considered in making its decision. Although courts have said 
that such determinations “afford a presumption of the meaning” ’ 
and “should control and be followed unless manifestly wrong,” * the 
generally accepted rule is that such practical constructions are never 
binding upon the courts. In Magann v. Long’s Baggage Transfer 
Co., Inc.,‘° a contemporaneous case squarely “on all fours” with the 
Thompson case, another district court, confronted with the same 
I.C.C. ruling, rejected it and held that a contract mail carrier was 
within the Motor Carrier Act. The court carefully noted that the 
statement of the Commission denying its jurisdiction over contract 
carriers of mail in vehicles used exclusively for that purpose, was 
merely dictum, and clearly not binding upon the court, since the 
application presented to the Commission raised only the question as 
to its jurisdiction over carriers who transport mail along with bag- 
gage, express, and newspapers. The weight given to such rulings 
is due largely to the fact that they are handed down by the men 
charged specially with the administration or enforcement of the 
statute, and also because the legislature is presumed to have ac- 
quiesced in the interpretation by failing subsequently to alter the 
law.1t In the principal cases this presumption is inapplicable be- 
cause the statutes involved are of recent origin.’* 


This rule as to the weight of an administrative interpretation 
has often been used by the courts merely as a device to justify the 
resort to a practical interpretation by disregarding the literal mean- 


™ Midway Co. v. Eaton, 183 U.S. 602, 609, 46 L. Ed. 347, 353, 22 Sup. Ct. 261 (1902). 

* Surgett v. Laplice, 8 How. 48, 12 L. Ed. 982 (1850). 

® Brack, CONSTRUCTION AND INTERPRETATION OF THE Laws, (2 ed. 1911) p. 301-2; 
Sandford’s Estate v. Commissioner of Internal Revenue, 308 U. S. 637, 60 Sup. Ct. 51, 60 
affirming 109 F. (2d) 81 (1939), cert. granted, 307 U. S. 618, 59 Sup. Ct. 836, 83 L. Ed. 
1498 (1939); Cannon v. Robertson, 32 F. (2d) 295, 299 (D. Md. 1929); U. S. v. Standard 
Brewery, 251 U. S. 210, 219, 64 L. Ed. 229, 235, 40 Sup. Ct. 139, 141 (1920); State ex rel. 
Gallinger v. Smith, 71 Ohio St. 13, 40, 72 N. E. 300, 306 (1904); State v. Evans, 21 Ohio 
App. 168, 173, 152 N. E. 776, 778 (1925) (quoting from Industrial Comm. v. Brown, n. 
6 supra.). 

#39 F. Supp. 742 (W. D. Va. 1941). 

‘To have great weight, such practical construction must, as a rule, be long continued. 
Merritt v. Cameron, 137 U. S. 542, 552, 11 Sup. Ct. 174, 178, 34 L. Ed. 772, 775 (1890); 
Iselin v. U. S., 270 U. S. 245, 251, 46 Sup. Ct. 248, 250, 70 L. Ed. 566, 570 (1926); 
Industrial Comm. yv. Brown, n. 6 supra; State v. Evans, n. 9 Su 

3 Fleming v. A. H. Belo Corporation, 121 F. (2d) 207, 213, 214 (C. C. A. Sth, 1941) 
(interpretation by Adm’r of Wage and Hour Law can be easily disapproved because not 
“acted upon for a number of years.”’). 
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ing of an act. This seems to be the explanation of the holding in the 
Thompson case, for if the court had followed another canon of 
statutory interpretation, that the intention of the legislature is to be 
ascertained primarily from the words used if they are plain and un- 
ambiguous,'* an opposite result would have been reached. As 
pointed out in the Magann case, defendant is a contract carrier, and 
there is nothing in the express language of the Motor Carrier Act 
which would exclude a contract carrier of mail from its operation. 

However, when such a literal interpretation leads to a result that 
is unreasonable or absurd, the statute should be construed accord- 
ing to its spirit and reason.’* The court in the Thompson case 
argued that it would not be feasible for one under contract with the 
Federal Government to be subjected to regulation by the I.C.C. 
Nevertheless, an examination of the policy of each of these two 
statutes tends to refute this contention. 

Congress, in the preamble to the Motor Carrier Act, declared 
its purpose to be the regulation of motor carrier transportation so 
as “to... preserve the. . . advantages of, and foster sound economic 
conditicns in such transportation.” '* Another section of the Act 
provides for regulation of “contract carriers by motor vehicle 
with respect to . . . qualifications and maximum hours of service 
of employees, and safety of operation of equipment.”'® The Su- 
preme Court in U. S. v. American Trucking Associations, Inc.* 
pointed out that the purpose of the Act, as evidenced from its legis- 
lative history,’* was to insure safety of operation and held that it is 
confined to employees whose activities affect the safety of operation 
of vehicles regulated by the Act. In passing the Fair Labor 
Standards Act, Congress said that it was the policy of the Act to 

3 Biack, op. cit. supra. note 9, at p. 51 citing Sturges v. Crowinshield, 4 Wheat. 122, 
202, 4 L. Ed. 529, 550 (1819); Lemmon v. State, 77 Ohio St. 427, 437, 83 N. E. 608, 
610 (1908) (criminal statute); Erie R. Co. v. Steinberg, note 5 supra. 

14 BLack, op. cit. supra note 9, at p. 66 ciitng Jn re Matthews, 109 Fed. 603, 616 (W. D. 
Ark. 1901); Clare v. State, 68 Ind. 17, 25 (1879); Roberts v. State, + Ga. App. 207, 
210, 60 S. E. 1082, 1084 (1908); Ozawa v. U. S., 260 U. S. 178, 194, 43 Sup. Ct. 65, 
67, 67 L. Ed. 199, 207 (1922); State ex rel. Mitman v. Greene County, 94 Ohio St. 296, 
302, 113 N. E. 831 (quoting Kent Commentaries on American Law, 13th ed. p. 461) 
(1916). 

49 U. S.C. A. Sec. 302. 

% See note 2 supra. 

#310 U. S. 534, 539, 60 Sup. Ct. 1059, 84 L. Ed. 1345, 1348 (1940). 

% Kauper, Federal Regulation of Motor Carriers (1934) 33 Micu. L. Rev. 239. At p. 
241 the author points out that “the maximum hour provisions contained in bills pro- 


posing federal regulation . . . have their inception in considerations relating to public 
safety.” 
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eliminate “labor conditions detrimental to the maintenance of a 
minimum standard of living necessary for health, efficiency and 
general well-being of workers.” *° 

The solution of the problem in the Magann case, rather than 
that in the principal case, seems to be in conformity with the policy 
of each of these two inter-meshing statutes. The court granted 
plaintiff’s request for minimum wages under Section 206 of the 
Mair Labor Standards Act, thus giving effect to the essential pur- 
pose of that Act. Congress, in Section 208 (a), had made provi- 
sion for “carrying out the policy of this act by reaching . . . the 
objective of a universal minimum wage . ..” Then, by holding 
Section 207 (maximum hours and overtime) inapplicable because 
of the power of the I.C.C. to regulate as to maximum hours, the 
“safety” policy of the Motor Carrier Act was also fulfilled. Though 
perhaps not in the mind of the Supreme Court, the practical effect 
of the decision in the American Trucking case is also to guarantee 
the jurisdiction of the I.C.C. over those employees affecting safety, 
and yet to encroach as little as possible upon employee benefits un- 
der the Fair Labor Standards Act.?° 

> &. T. 


Farr Laspor STANDARDS AcT—RIGHT OF EMPLOYER AND 
EMPLOYEE To DETERMINE REGULAR RATE Upon 
Wuicu To Base OvERTIME COMPUTATIONS. 


For some time prior to the effective date of the Fair Labor 
Standards Act,’ plaintiffs, employees within the scope of the Act, had 
been working 56 hours a week at 60c per hour. Since the Act would 
require compensation to be paid at one and one-half times the regular 
rate for every hour over 44, the defendant employer, two days before 
the effective date of the Act, gave the plaintiffs the alternative of 
continuing at the same rate for 40 hours a week only, or working at 
a reduced rate of 52$c per hour, with compensation for every hour 

229 U. S. C. A. Sec. 202; Pickett v. Union Terminal Co., 33 F. Supp. 244, 247 
(N. D. Texas 1940) (stating that this act was written in the interest of the employee, 
its philosophy being to guarantee a minimum wage); H. R. Rep. No. 2182, Apr. 21, 1938 
(1 Prentice-Hall 1941 Labor Service pgph. 10,032). 

* See note 17 supra, p. 546-7, 60 Sup Ct. 1066, 84 L. Ed. 1353 (that Congress granted 
no more “than the customary power to secure safety in view of the absence in the 
legislative history of the Act of any discussion of the desirability of giving the Commis 


sion broad and unusual powers over all employees.”). 
252 Srar. 1060, 29 U. S. C. Sec. 201 et eg. (Supp. 1939). 
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beyond 4o figured at one and one-half times the latter rate. Plaintiffs 
agreed to accept the reduced hourly rate, which was well above the 
minimum wage in the Act, and to work 56 hours a week. Thus they 
would continue to receive the same weekly wage of $33.60. Plaintiffs 
later brought suit claiming the difference between the wages they re- 
ceived under the agreement and the wages they would have received 
had they been paid 60c per hour for hours up to 44 and goc per hour 
for each of the additional twelve hours worked in each week.? Held, 
for plaintiffs. The court regarded the agreement with the employees 
as a mere subterfuge designed to render ineffective the Congres- 
sional intent. JWéilliams vy. General Mills, Inc., 39 F. Supp. 849 
(N. D. Ohio 1941). 

One argument for the holding in the principal case is that predi- 
cated on the last clause of section 18 of the Act. This reads: “No 
provision of this Act shall justify any employer in reducing a wage 
paid by him which is in excess of the applicable minimum wage un- 
der this Act, or justify any employer in increasing hours of em- 
ployment maintained by him which are shorter than the maximum 
hours under this Act.” It seems likely that the particular kind of 
revision of a wage contract here involved, that of merely reducing 
the basic hourly wage, would typically be resorted to before the 
effective date of the Act. It may also be true that it was just such 
a revision that the clause was designed to prevent. But to be given 
such effect the provision would have to be considered retroactive. 
Even if the provision would be valid if so interpreted, it seems 
doubtful that it should be if another interpretation is possible. And 
since the provision has obvious application to comparable situations 
which could be expected to arise after the effective date of the Act, 
an interpretation so limiting its application seems the more desirable.‘ 

The force of the last clause of section 18 has been further weak- 
ened by the holding of a federal district court that the provision in 
itself is unenforceable. In Remer v. Czaja,5 a motion to dismiss a 

2Under section 16(b) the employee is also entitled to stipulated damages equal to 
wages recovered, and reasonable attorney fees. 

®See 2 Coorey, Constitutionat Limitations (8th ed. 1927) 772. 

‘That in any event the clause should not prevent a bona fide reduction of wages is 
implicit in the wording: “No provision of this Act shall justify .. .” The problem then 
arises as to how we are to know when the employer looked to the Act as a reason for 
the reduction or when such reduction was prompted by economic necessity. If an em- 
ployer reduced wages just before the Act took effect, he would be taking a chance of 
subjecting himself to suit, for the Administrator or a court could readily infer that the 


employer’s motive in making the reduction was to circumvent the Act. 
*36 F. Supp. 629 (D. Md. 1941). 
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complaint for additional wages by an employee was sustained on the 
ground that the Act provides no relief for violations of this clause. 
In the prohibitions of section 15(a) there is no mention of violations 
of section 18, and section 16 provides no penalties.* 

The Division of Wages and Hours, then has based its prosecu- 
tions on its interpretation of “regular rate” in section 7.7 The Ad- 
ministrator has contended that the way to determine this “regular 
rate” is to divide the weekly wage paid by the regular number of 
hours worked.* Thus, overtime compensation must be figured at 
one and one-half times the rate so determined. Two different types 
of cases should be considered in applying this formula. 

A fairly clear case is presented where the employee continued at 
a fixed weekly wage after the effective date of the Act as before, 
without any change in his working agreement. Usually, in such 
a case the employer either thought that the employee was not in- 
cluded in the Act or made bookkeeping entries which purported to 
set up a lower basic rate (still above the minimum) upon which 
overtime was figured, when actually the parties originally contem- 
plated a constant rate per hour at the higher rate (weekly wage 
divided by the number of hours worked). The Administrator re- 
gards the lower rate that the employer sets up in defense as being 
a “fictitious” rate, and as such, not constituting the “regular rate” 
under section 7.° The courts have in several instances held that the 
Administrator’s method of computation was correct in this type of 


*“Section 15(a) Aiter the expiration of one hundred and twenty days from the date 
of enactment of this Act, it shall be unlawful for any person— 

. to violate any of the provisions of section 6 or section 7, or any of the pro 
visions of any regulation or order of the Administrator issued under section 14 .. .” 
“Section 16(a) Any person who willfully violates any of the provisions of section 15 

shall upon conviction thereof be subject to a fine of not more than $10,000, or to im 
prisonment for not more than six months, or both .. . 

(b) Any employer who violates the provisions of section 6 or section 7 of this Act 
shall be liable to the employee or employees affected in the amount of their unpaid mini- 
mum wages, or their unpaid overtime compensation, as the case may be, and in an 
additional ‘equal as liquidated damages . . .” 

™“Section 7(a) No employer shall, except as otherwise provided in this section, em- 
ploy any si his employees who is engaged in commerce or in the production of goods 
for commerce— 

1) for a work week longer than forty-four hours during the first year from the 

effective date of this section .. . 
unless such employee receives compensation for his employment in excess of the hours 
above specified at a rate not less than one and one half times the regular rate at which 
he is employed .. . 

(d) This section shall take effect upon the expiration of one hundred and twenty 
days from the date of the enactment of this Act. 

* Interpretative Bulletin No. 4, November 1940. 
* Ibid. 
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case.'” However, in two very recent cases, the courts have re- 
fused to follow this interpretation where the weekly wage originally 
agreed upon was itended to cover-both regular and overtime 
hours.*' One court found this intention in a case where the in- 
herent nature of the work required fluctuating hours.’* In other 
words, the employee was hired to do a job, not to work a certain 
number of hours per week. The plaintiff was employed at a fixed 
wage as a rate clerk and dispatcher of trucks. His hours varied 
greatly from day to day and from week to week. Because the em- 
ployer did not think that the employee was covered by the Act,'* he 
had kept no record of the number of hours worked. The court held 
for the employer, saying that on the facts of the particular case it 
would be “inequitable” to charge the employer for a rate determined 
by dividing the weekly wage by the average number of hours worked 
per week. 

The second type of case is one like the principal case where the 
employer and employee have, prior to the effective date of the Act, 
agreed to a reduced hourly rate without change in the total hours 
to be worked or in the total compensation. The Division has con- 
tended that the rate so agreed upon is also “fictitious”, and that the 
“regular rate” is determined in the same manner as in the first type 
ot case where there was no new agreement for an hourly rate.** For 
example, under this view the “regular rate” in the principal case 
would be $33.60 divided by 56—or 66c per hour. The principal 
case and others have supported the Administrator in reaching this 
result."° However, a recent circuit court of appeals decision, Flem- 
ing v. A. H. Belo Corporation,’® held that the “regular rate” was 

St. John v. Brown, 38 F. Supp. 385 (N. D. Texas 1941); Muldowney v. Seaberg 
Elevator Co., Inc., 39 F. Supp. 275 (E. D. New York 1941); Klotz v. Ippolito, 40 F. 
Supp. 422 (S. D. Texas 1941); Sunshine Mining Co. v. Carver, 41 F. Supp. 60 (D. Idaho 
1941). But cf. Reeves v. Howard County Refining Co., 33 F. Supp. 90 (N. D. Texas 
1940). Contra: Allen v. Moe, 39 F. Supp. 5 (D. Idaho 1941). 

11 Missel v. Overnight Motor Transportation Co., Inc., 40 F. Supp. 174 (D. Md. 1941); 
Fleming v. Stone, (N. D. Ill. 1941) 1 Prentice-Hall 1941 Lab. Serv. sec. 11478. 

12 Missel v. Overnight Transportation Co. Inc., 40 F. Supp. 174 (D. Md. 1941). 

18 The employer relied upon a holding of the District Court of the District of Columbia 
that employees such as the plaintiff were not subject to the provisions of the Act. 
American Trucking Assn. v. United States, 31 F. Supp. 35 (D. Dist. of Col. 1939) which 
was subsequently reversed by the Supreme Court in 310 U. S. 534 (1940). 

14 Interpretative Bulletin No. 4, November 1940, 

% Williams v. General Mills, Inc., 39 F. Supp. 849 (N. D. Ohio 1941); Fleming v. 
Carleton Screw Products Co., 37 F. Supp. 754 (D. Minn. 1941). 

7121 Fed. 2nd. 207 (C. C. A. Sth., 1941). In accord, Remer v. Czaja, 36 F. Supp. 


629 (D. Md. 1941); White v. Witmer Grocer Co., (N. D. Iowa) 1 Prentice-Hall 1941 
Lab Serv. sec. 11479. See Fleming v. Atlantic Co., 40 F. Supp. 654 (N. D. Ga. 1941) 
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the hourly rate thus agreed upon prior to the effective date of the 
Act. There were written agreements between the employer, a pub- 
lishing concern, and the employees, newspaper editors and reporters. 
The amount of wage to be paid depended upon the position that the 
employee held, but the agreements were all of the same type. To 
take a specific example: The basic rate of pay was to be 75c per 
hour upon which overtime would be computed. The employee was 
guaranteed a weekly wage of $45 by adding a bonus to make up the 
difference if necessary. Thus, the parties clearly intended that the 
weekly wage was to cover overtime. The decision, however, is not 
broad enough to cover the Missel case where there was no agreement 
for an hourly wage." 

Whether the principal case is correct in accepting the Adminis 
trator’s interpretation may depend upon the view taken as to the 
objectives of the Act. Thus the holding in the principal case is 
based upon the premise that one of the primary objectives of the 
Act was to reduce unemployment. In support of its position, the 
court found that section 2'* and the last clause of section 18 manifest 
such an intention on the part of Congress. The court further argued 
that, except in a few industries, forty-eight hours or more of labor 
per week are not detrimental to health, and that therefore Congress 
must have had worksharing in, mind as one of the main purposes of 
the Act. If the Act is a worksharing statute, then the employer 
and employee are necessarily precluded from agreeing to a lower 
hourly rate than was formerly paid if the purpose of the Act is to 
be carried out. For otherwise, the employer could, by merely re- 
where the court originally refused to sanction a wage agreement entered into long after 
the effective date, but reversed its position on rehearing. 40 F. Supp. 654, 665 (N. D. 
Ga. 1941). 

% The court in Missel v. Overnight Motor Transportation Co., 40 F. Supp. 174 (D. 
Md. 1941) regarded the following language of the Belo case as dictum and refused to 
follow it: 

. in cases where there is no express agreement as to the regular rate but only 
an agreement for a weekly wage, appellant’s (Administrator's) method of arriving 
at the regular rate by assuming that the wage stipulated is not intended to cover 
overtime worked, would, we think, be unexceptional.” 

18 “Section 2. (a) The Congress hereby finds that the existence, in industries engaged 
in commerce or in the production of goods for commerce, of labor conditions detrimental 
to the maintenance of the minimum standard of living necessary for health, efficiency, 
and genera] well-being of workers 1) cause commerce and the channels and instru- 
mentalities of commerce to be used to spread and perpetuate such labor conditions 
among the workers of the several states .. . 

(b) It is hereby declared to be the policy of this Act, through the exercise by Con- 
gress of its power to regulate commerce among the several States, to correct and as 


rapidly as practicable to eliminate the conditions above referred to in such industries 
without substantially curtailing employment or earning power.” 
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ducing the hourly wages of his employees prior to the effective date 
of the Act, continue to hire the same number of employees at no 
extra expense.’® But the Belo case viewed the Act as essentially 
designed to set a standard of wages and hours for workers in inter- 
state commerce. Under this view, worksharing would follow only 
incidentally. The court pointed out that worksharing is not specifi- 
cally mentioned in the sections which throw light on the objectives 
of the Act.*° Furthermore, there is no absolute prohibition on over- 
time work.*'| The court considered the right of employer and em- 
ployee to contract as being so fundamental that it was reluctant to 
find a limitation upon this right in the Act unless there was compel- 
ling language to that effect. If the Act is simply a minimum wage 
and hour statute, then the purpose of the Act is not defeated by an 
agreement such as is found in the principal case. 

A final determination of the problem presented by the principal 
case should be soon forthcoming from the Supreme Court. On 
October 27, 1941, certiorari was granted to review the decision of 
the Belo case.** It is significant that the Supreme Court in holding 
the Act constitutional regarded the statute as designed to accomplish 
primarily the objective which the Belo case emphasized.** 

B. N.C. 


An employee would readily agree to a reduction of the hourly wage so long as his 
weekly wage was not reduced. He would much rather work the same number of hours 
per week as before, and receive the same weekly wage, than keep the higher hourly 
wage but work only 44 hours a week. If in the principal case, the employee had accepted 
the plan of 60c per hour for 40 hours a week only, the plan would have been clearly 
valid even though the employee thereby took a cut in weekly wages. 

In addition tothe policy section, 2, there is the following language in section 8: 
“With a view to carrying out the policy of this Act by reaching, as rapidly as is eco- 
nomically feasible without substantially curtailing employment, the objective of a univer- 
sal minimum wage of 40 cents an hour in each industry engaged in commerce or in the 
production of goods for commerce, the Administrator shall . . .” 

*1 Section 7 says that overtime compensation must be paid at one and one half times 
the regular rate, but it puts no limit on the number of hours a man may work in any 
one week, 

310 U. S. L. Weex 3144, 
* United States v. Darby, 312 U. S. 100 (1941). 
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TRADE REGULATIONS 


UNFAIR COMPETITION—USE OF A TRADE NAME BY A 
Non-CoMPETITOR 


Defendant manufacturer sold a cereal food called “Life of 
Wheat.” Plaintiff, publisher of the magazine “Life,” sought in- 
junctive relief on the grounds of trade-mark infringement and un- 
fair competition. Held, that the defendant’s use of the label with 
format and color combination similar to plaintiff's trade-mark was 
not an infringement because the two products were not in the same 
class ; and that the public would not infer that the magazine was the 
sponsor of the cereal. Time, Inc., v. Viobin Corp., 40 F. Supp. 249 
(E. D. Ill. 1941). 

Defendant Horlick used his own name in the manufacture of dog 
food. Plaintiff corporation, manufacturer of malted milk products 
under the same trade-name, sought injunctive relief. On defend- 
ant’s motion to dismiss, held, denied on the theory that the products 
were colorably the same and the public would confuse them. Hor- 
lick’s Malted Milk Corp. v. Horlick et al., 40 F. Supp. 501 (E. D. 
Wis. 1941). 

Simulation of trade-marks and trade-names in an effort to ad- 
vance the sales of non-competitive products or services has reached 
extensive proportions. The experience of the magazine “Esquire” is 
revealing. Use of this popularized name has run the gamut from 
men’s suits, razors, belts, and shoe laces to night clubs, foods, barber 
shops, ice cream, and brassieres. Aside from extensive court litiga- 
tion, the publishing company has in more than four hundred indi- 
vidual instances conducted negotiations resulting in the dropping of 
the name.‘ Those affected by such commercial tactics advance 
arguments that go to the following points: injury to reputation be- 
cause of the association of their goods with the inferior goods of the 
“infringers,” the customers buying the latters’ goods transferring 
their dislike to the plaintiffs’ products wherever dissatisfied ;* loss 
of potential customers prejudiced against the infringers’ products 
where plaintiffs enter upon business in those other fields,* destruc- 
tion of the customer association of plaintiffs’ goods with plaintiffs 
~~ *Printer’s Ink, June 20, 1941. 

? Horlick’s Malted Milk Corp. v. Horlick et al., 40 F. Supp. $01 (F. D. Wis. 1941). 


cited supra in text. 
* Beechnut Packing Co. v. P. Lorillard Co. 273 U. S, 629 (1927) 
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because of the tendency to gradually whittle away or disperse the 
identity of the product and its hold on the public mind ;* lessening 
of ability to compete because of the diminution in the drawing power 
of their marks.° 

In carrying their case to the courts, however, those claiming the 
right to relief from this newer form of commercial practice have 
been put to it to justify their appeal for judicial aid. The original 
equitable doctrine of unfair competition arose from the taking of a 
man’s property, in the form of sales, by appropriating his name and 
inducing the public by deceit to purchase defendant’s goods in the 
belief that they were the plaintiffs’. The essence of the wrong, then, 
lying in the deceitful palming off of one’s goods as the merchandise 
of another, a showing of actual competition became a rigid require- 
ment for injunctive relief because passing off could take place only 
in a competitive matrix. This limited application of the doctrine 
was expressed in the Borden case where the court indicated that the 
defendant could make anything that the plaintiff had not made.* 
Faced with this dilemma the courts developed the “related goods” 
doctrine as a ground for allowing injunctive relief in the non-com- 
petitive cases; if the defendant's product was closely related to the 
plaintiff's there would be infringement or unfair competition because 
the public wouid be confused as to the source. Many ridiculous re- 
sults made their way into the books as a consequence of judicial at- 
tempts to stretch the nature of a defendant's goods to a point where 
they “related” to the plaintiff's product.’ Other courts came to 
abandon the effort at relating products, extending the doctrine of 
equitable protection to non-competitive as fully as to competitive 
situations. 

The upshot of this judicial evolution is that today finds a distinct 
trend toward the allowance of relief from this newer type of trade- 
name piracy.*. The Hforlick case carries this trend to its final impli- 

* Esquire Inc. v. Esyuire Bar, 37 F. Supp. 875 (App. D. C. 1941). 

vais Ice Cream Co. v. Borden's Condensed Milk Co., 201 Fed. 510 (C. C. A. 
7th, 1912). 

* Oates, Relief in Equity Against Unfair Trade Practices of Non-competitors, (1931) 
25 Inv. L. Rev. 643; Eastman Kodak Co. v. Kodak Cycle Co., 15 Rep. Pat. Cas. 
110; Wall v. Rolls-Royce Automobile Co., 4 F. (2d) 333 (C. C. A. 3rd 1925). 

® For a complete history of the development of non-competing infringement rules se¢ 
Oates, supra note 7; Lukens, Applications of Principles of Unfair Competition (1927) 
75 U. or Pa. L. Rev. 197; Hanover, Cases AND MATERIALS ON Trave RecuLatrons, (1937) 


698-701; Notes (1940) 17 N. ¥. U. L. Q. Rev. 304; (1939) 7 Gro. Wasn. L. Rev. 868; 
Time, Inc., v. Barshay, 27 F. Supp. 870 (S. D. N .Y. 1939). 
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cations by disqualifying the noncompetitive use of a personal name." 
Clearly against the main flow of decision, Time, Inc., v. Viobin Corp. 
insists upon more tangible evidence of injury to plaintiff's interests. 
Such a judicial attitude is to be commended; courts have been too 
quick to accept contentions based not upon analytical fact but upon 
subjective opinion. It must be remembered that as between the par- 
ties there is no commodity competition. When there is no competi- 
tion, confusion is more the exception than the rule because parties 
making different products will clearly be distinguished in the con- 
sumer’s mind.’° Disproof of confusion collapses the argument that 
simulation causes an “affective transfer” of dislike; a customer 
cannot transfer a dislike to a product that he does not associate with 
the offending product. At the very least, therefore, the plaintiffs in 
these cases should bear a definite burden of proof to verify their 
claims to injury, save in those instances where the products of the 
litigants compete in a “substituted” sense.’ Even more forthright 
would be a judicial determination either to bring such cases within 
the periphery of the law by expanding Equity’s old rule forbidding 
trespass to reputation, for it is the unfairness of trading on an es- 
tablished name that brings the cry for law’s intervention, or to leave 
legal redress to other interests. Only recently the Federal Trade 
Commission has successfully acted against this very type of business 
practice, in the name of both the public and those who actually suffer 
unfair disadvantage in commodity competition with the offending 
pirateer.'* Enforcement of the concept of fair competition in the 
use of trade names in unrelated lines might better be made through 
the Commission and those adversely affected in a direct, competitive 
sense. 
eS 
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THE PRESIDENT: OFFICE AND Powrers—Edward S. Cor- 
win. Second Edition (Revised). New York Uni- 
versity Press, Washington Square, New York. 1941. 

“The truth is that in the presidential office, as it has been con- 
stituted since Jackson’s time, American democracy has revived the 
oldest political institution of the race, the elective kingship.” 

This assertion of Henry Jones Ford in his Rise and Growth of 
American Politics, reminiscent of an earlier assertion of like import 
made by Secretary of State Seward, suggests the theme of this new 
volume by Edward S. Corwin, McCormick Professor of Jurispru- 
dence at Princeton University. 

The work, which is an outgrowth of lectures given by Professor 
Corwin at New York University in 1937 on the Stokes Foundation, 
is both historical and analytical in nature. The emphasis is upon 
the power of the President under the Constitution, and, while the 
“personal aspects of the Presidency” are not neglected, they are 
emphasized only when they seem “to have materially affected the 
development of the office and its powers.”’ After considering the 
historical conceptions of the office and matters of qualification, elec- 
tion and tenure, the author paints five portraits of the President: 
as Administrative Chief, as Chief Executive, as Commander-in- 
Chief, as the Organ of Foreign Relations and, lastly, as Popular 
Leader and Legislator. 

The book contains seven chapters, each of which is topically 
arranged and summarized in several succinct paragraphs. A Résumé 
follows the last chapter. The work is exceedingly well documented 
both in the text, which comprises 316 pages, and in the notes which 
constitute about 132 pages. It is to be regretted that the notes are 
concentrated at the back of the book. This reviewer greatly prefers 
that they follow the text, but the extraordinary length of many of the 
citations probably renders this impractical. 

Asserting at the outset the vagueness of the constitutional grants 
of power to the President, the author sketches the historical concep- 
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tions of the office. The early state constitutions, in which guber- 
natorial office was “reduced almost to the dimensions of a symbol” 
(p. 4), undoubtedly were influential sources of the Framers’ con- 
cepts of executive power, but “by no means the only source, or even 
the chief source” (p. 6). The Framers were familiar with the con- 
cepts of Locke, Montesquieu and Blackstone, and what they had in 
mind was the “balanced constitution” of these writers “which carried 
with it the idea of a divided initiative in the matter of legislation and 
a broad range of autonomous executive power or ‘prerogative’ ” 
(p. 15). In terms of actual experience, two conflicting conceptions 
emerge: (1) that the executive power “ought always to be subor- 
dinate” to the legislative power; and (2) that it ought to be more or 
less “autonomous and self-directing” (p. 310). “Taken by and 
large”, the author concludes, “the history of the Presidency is a 
history of aggrandizement, but the story is a highly discontinuous 
one.”” Only about one in three of the individuals who have filled the 
office “has contributed to the development of its powers” (p. 29). 

Considering presidential tenure, the author avers that “the pre- 
vailing sentiment of the Convention of 1787 favored the indefinite 
reéligibility of the President, a sentiment which was owing in con- 
siderable part to the universal expectation that Washington would be 
the first person to be chosen President, and that he would live prac- 
tically forever” (p. 35). In fact, the Framers “devised the Elec- 
toral College with the intention of rendering the President in- 
definitely reéligible” (p. 62). In the light of these premises, the 
ban on third terms is developed and appraised, and the conclusion is 
reached that “it is impossible to adjudicate at all nicely between the 
contending arguments” (p. 38). Nevertheless, a prophecy is added 
to the effect that “if the anti-third-term taboo is once set aside, it 
will take a long time for an anti-fourth-term or anti-fifth-term taboo 
to develop. In a word, the presidential term will become indefinite” 
(p. 38). The latter prediction may be questioned. In the review- 
er’s opinion, it will depend in part upon the strategy of the presiden- 
tial candidate who seeks to challenge the incumbent. He will find 
it difficult to succeed upon a multiplicity of issues that do not clash 
or upon some tradition that is not made secure by constitutional 
mandate. 

Speaking of the Electoral College, the author emphasizes the 
importance of a continuously dominant party or two fairly equal, al- 
ternating parties. To avoid the danger of an election being thrown 
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into the House of Representatives, he urges serious consideration of 
the proposal advanced by Senator Norris by which the Electoral Col- 
lege as such would be abolished (p. 51). Likewise, the danger spot 
of presidential disability, as in the cases of Garfield and Wilson, is 
discussed and the enactment of some procedure to deal with it is 
urged (p. 51). 

The power of the President as “Administrative Chief” is con- 
sidered in Chapter III. Three aspects are considered: (1) the power 
to appoint to office (p. 65), (2) supervisory power over subordinates 
(p. 76), and (3) the removal power (p. 84). 

With respect to the removal power, the author discusses in de- 
tail the cases of Myers v. United States, 272 U. S. 52, (p. 84) and 
Humphrey v. United States, 295 U. S. 602, (p. 91). In the former, 
the Supreme Court upheld the power of the Executive to remove 
from office a first-class postmaster notwithstanding an Act of Con- 
gress requiring such removal to be “with the advice and consent of 
the Senate.” In the latter, the Court held that a member of the 
Federal Trade Commission, appointed by President Hoover by and 
with the advice and consent of the Senate, was wrongfully removed 
by President Roosevelt. In other words, “(1) as to agents of his 
own powers, the President’s removal power is illimitable; (2) as to 
agents of Congress’ constitutional powers, Congress may confine it 
to removal for cause” (p. 96). Viewing the problem realistically, 
Professor Corwin says that “The Myers Case was decided by a for- 
mer President (Taft) under the influence of Jacksonian concepts.” 
The result “was soon perceived by the Court to clash with the doc- 
trines which it had been building up since about 1890 with regard to 
‘a fair hearing’ in connection especially with rate regulation; and in 
the Humphrey Case it beat a precipitate retreat from the ideology of 
the Myers decision” (pp. 109, 110). 

Of added interest in this chapter is the author’s discussion of 
the problem of administrative reorganization. Two proposals of the 
President’s Committee on Administrative Management for the re- 
organization of the executive branch of the National Government are 
considered and evaluated, namely, its recommendations with respect 
to the independent commissions and the Comptroller General (p. 
96). 

Treatment of the President as “Chief Executive” will especially 
interest students of the law. The problem of congressional delega- 
tion of power is given first attention. Beginning with the maxim 
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derived from John Locke’s Treatise on Civil Government that “the 
legislature may not delegate its power” (p. 115), American practice 
is traced from the earliest cases through the New Deal legislation. 
The maxim, Professor Corwin concludes, “has passed its heyday, 
along with the laissez-faire conception of the governmental function 
of which it is a reflection” (p. 126). 

Passing from executive practice and constitutional doctrine of 
delegation of powers, the author deals at length with the emergency 
powers of the President. From the doctrine of Jn re Neagle, 135 
U.S. 1, that “there is a peace of the United States” which entitles a 
United States marshal to resist by force an assault on one of its 
judges (p. 127), we are brought to the so-called “Stewardship 
Theory” of Theodore Roosevelt, set forth in his Autobiography 
(p. 131). The latter, which regards executive power to be “limited 
only by specific restrictions. ..in the Constitution or imposed by the 
Congress” (p. 131), is viewed by the author as “unquestionably dis- 
ruptive of conventional views” (p. 132). 

As supplementary to executive powers, the prerogative of par- 
dons, amnesties and reprieves is considered. “Whereas Blackstone 
was thinking of pardon as an instrument only of clemency..., the 
Framers regarded it as also an instrument of law enforcement” (p. 
136). The case of Gerald Chapman, whose Federal sentence was 
commuted by President Coolidge in order that he might be turned 
over to Connecticut authorities for trial on a murder indictment, is 
cited in support of this observation (p. 138). 

To those who are inclined to speculate upon the war power of 
the President, with or without a declaration by Congress, Chapters 
V and VI will be of particular interest, even though they do not 
answer all current questions. 

Chapter V views the President as “Commander-in-Chief”, pri- 
marily “as the custodian and wielder within the United States itself 
of the physical forces of the National Government” (p. 155). The 
first phase of the discussion concerns Lincoln’s war power. In addi- 
tion to Lincoln’s course of action and reasoning, the author refers 
to the famous Prize Cases, 2 Bl. 635 (March 10, 1863) in which 
the Supreme Court “endorsed for the time being the idea of presi- 
dential dictatorship” (p. 158), and also to ex parte Milligan, 4 Wall. 
2 (p. 162), the majority opinion of which registered reaction “from 
these extremes of doctrine and practice” (p. 198). Nevertheless, 
“candor compels recognition of the fact that in emergencies the legis- 
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lative power has to stomach many a fait accompli with such cheer- 
fulness as it can muster” (p. 165). 

This chapter also includes a discussion of the powers of the 
President in situations of violence less than war (p. 166), his powers 
in the establishment of martial law (p. 176), and his powers as the 
result of Congressional delegation and as illustrated by World War I 
(p. 189). 

In Chapter VI we obtain a view of the President as the “Organ 
of Foreign Relations.’”” Here, Professor Corwin’s historical-analyti- 
cal method finds its most effective expression. A sincere effort is 
made to separate the powers of the President and Congress in the 
field of foreign relations. The import of the entire chapter is clearly 
expressed at the outset where the author says that “the Constitution, 
considered only for its affirmative grants of powers which are capa- 
ble of affecting the issue, is an invitation to struggle for the privilege 
of directing American foreign policy. In such a struggle the Presi- 
dent has, it is true, certain great advantages, which are pointed out by 
Jay in The Federalist ; the unity of the office, its capacity for secrecy 
and despatch, and its superior sources of information; to which 
should be added the fact that it is always on hand and ready for 
action, whereas the houses of Congress are in adjournment much of 
the time. But despite all this, actual practice under the Constitution 
has shown that while the President is usually in a position to pro- 
pose, the Senate and Congress are often in a position to dispose. 
The verdict of history, in short, is that the power to determine the 
substantive content of American foreign policy is a divided power, 
with the lion’s share usually falling to the President, though by no 
means always” (pp. 200, 201). 

Even more emphatic, in this connection, is the author’s conclu- 
sion: “No President has a mandate from the Constitution to conduct 
our foreign relations according to his own sweet will. If his power in 
that field is indefinite, so is Congress’ legislative power; and if he 
holds the ‘sword’, so does Congress hold the ‘purse-strings.’ For 
the rest, the President’s diplomatic powers are, and always have 
been, a function of our foreign policy, and if they seem dangerously 
great today it is partly because our position in the world has be- 
come, for one reason or another, dangerously great” (p. 254). 

The final portrait of the President—as “Popular Leader and 
Legislator”—is a vivid, though incomplete, study in the personal 
traits and concepts of individual Presidents as well as a study of 
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presidential leadership. Beginning with the “literary sources of 
presidential leadership” (p. 256), the author surveys “the consti- 
tutional basis and modus operandi of presidential leadership from 
Roosevelt I to Roosevelt II” (p. 264). “The present-day role of 
the President as policy determiner in the legislative field is largely 
the creation of the two Roosevelts and Woodrow Wilson, each of 
whom came to the Presidency following a notable and successful 
experience as governor of his home state” (p. 267). After analyzing 
in some detail the technique of these individuals, the author con- 
cludes that “presidential leadership has usually been a function of 
two highly variable factors, Crisis and Personality” (p. 281). 
Following a consideration of the veto power as a “positive” 

weapon of presidential leadership (p. 282) and such “collateral fac- 
tors” as patronage, filibusters and judicial review (p. 289), Pro- 
fessor Corwin concludes with the problem of “stabilizing presiden- 
tial leadership” (p. 297). He alleges that presidential leadership is 
“discontinuous, not to say spasmodic; that it is too dependent on 
the personality of the President rather than on the authority of the 
office; that it is often insufficiently informed, especially as regards 
the all important matter of administrative feasibility; and, finally, 
that the contact between the President and Congress is most faulty, 
being, in fact, at the mercy of either’s whim” (p. 300). As a rem- 
edy, he suggests among other things that a reconstruction of the 
Cabinet “is at least a promising expedient, and one to whieh the 
Constitution interposes no obstacles” (pp. 304, 307). This solution, 
he admits, would not eliminate the “alleged undue influence of the 
President on public opinion nowadays. For that, there is under our 
system no remedy except an unshackled public opinion itself... For 
while Democracy implies leadership, it also implies criticism of that 
leadership, criticism outspoken and unremitting” (pp. 307, 308). 

C. Emory GLANDER, 

Member of Columbus Bar, 

Executive Secretary, 

Office of the Governor of Ohio. 
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A Kaceioscore or Justice. By John H. Wigmore. 
Washington Law Book Co., Washington, D.C. 1941. 


In his “Panorama of the \World’s legal Systems” Dean Wigmore 
aroused the interest of lawyers and students of law in legal systems 
outside their own. By the abundant use of pictures he immeasurably 
enlivened “dry legal history”. In this new volume he has by stories, 
“authentic accounts of trial scenes,” presented with equal skill the 
many devices with which man in times past has attempted to achieve 
justice through trials. No attempt is made at scientific research but 
rather the book is intended to furnish “informational entertain- 
ment”. 

There are of course no court records of these trials and, therefore, 
the story is told, often by an onlooker, not infrequently by the party 
on trial, sometimes it is traditional folk lore, but a doubt as to its 
authenticity will rarely arise in the mind of the reader. They are 
selected from every continent and from the islands of the seas, from 
ancient down to fairly recent times. Through them the reader will 
gain definite impressions of the people of the time and country in- 
volved, their kind of legal institutions and government, the sort of 
society they had. He will also be impressed I think with the marked 
similarity of the techniques utilized in primitive attempts at justice,— 
the common use of ordeal, the prominent place of religion in this 
primitive trial, the slow progress toward better fact finding devices 
with opportunity for hearing, for presentation of proof and fairness 
in the triers. Each story usually manifests an earnest though primi- 
tive attempt at justice. 

At the end of the book will be found an epilogue which the reader 
would gain by reading both before and after the stories. In it is a 
statement of the evolution of trial, its methods and policy. If read 
before it will make the material more meaningful, if read in regular 
order it will give a good summation. In any event the reader who 
takes up this book has in store profitable entertainment. 

Harry W. VANNEMAN, 


Professor of Law, 
Ohto State Unwersity. 














